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LETTER OF TRANSMITTAL

Tue WaiTe Housg, October 24, 1991.
To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith the Treaty between the United
States of America and the Republic of Panama on Mutual Assist-
ance in Criminal Matters, with Annex and Appendices, signed at
Panama on April 11, 1991. I transmit also, for the information of
the Senate, the Report of the Department of State with respect to
the Treaty.

The Treaty is one of a series of modegn mutual legal assistance
treaties being negotiated by the United States in order to counter
criminal activities more effectively. The Treaty should be an effec-
tive tool to assist in the prosecution of a wide variety of modern
criminals, including members of drug cartels, “white collar crimi-
nals,” and terrorists. The Treaty is self-executing.

The Treaty provides for a broad range of cooperation in criminal
matters. Mutual assistance available under the Treaty includes: (1)
the taking of testimony or statements of witnesses; {(2) the provision
of documents, records, and evidence; (3) the execution of requests
for searches and seizures; (4) the serving of documents; and (5) the
provision of assistance in locating, tracing, immobilizing, seizing
and forfeiting proceeds of crime, and restitution to the victims of
crime.

I recommend that the Senate give early and favorable consider-
ation to the Treaty and give its advice and consent to ratification.

GEORGE BusH.
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LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, October 16, 1891,

The PRESIDENT,
The White House.

Tag PrEsIDENT:-I have the honor to submit to you the Treaty bé-
tween the United States of America and the Republic of Panama
on Mutual Assistance in Criminal Matters (the “Treaty”), with
Annex and Appendices, signed at Panama on April 11, 1991. T rec-
ommend that the Treaty be transmitted to the Senate for its advice
and consent to ratification.

The conclusion of this Mutual Assistance Treaty with Panama
fulfills a high priority objective of U.S. foreign pelicy toward
Panama. It also satisfies Congressional objectives in combatting
drug trafficking and money laundering problems in Panama as out-
lined in the Conference Report to the Dire Emergency Supplemen-
tal Appropriations Act of May 25, 19%0. In its Report (Report No.
101-493, 101st Cong., 2nd Sess.), the Conference Committee urged
the Administration to link the provision of economic assistance to
Panama with the conclusion of an agreement to exchange records
on international currency transactions in connection with narcotics
investigations, as well as with making steady progress toward sign-
ing a mutual legal assistance treaty.

The negotiation of this Treaty involved the highest levels of the
Government of Panama. Panama’s Legislative Assembly approved
the Treaty on July 15, 1991, at a special session convened by Presi-
dent Guillermo Endara exclusively for that purpose. President
Endara signed the law ratlfymg the Treaty on July 22 and it was
published in Panama’s “Official Gazette” on July 25.

The Treaty covers mutual legal assistance in criminal matters.
In recent years, similar bilateral treaties have entered into force
with The Bahamas, Canada, Italy, Mexico, the Netherlands, Swit-
zerland, Turkey and the United Kingdom concerning the Cayman
Islands; and others have been concluded and ratified by the United
States (but have not yet entered into force) with Belgium, Colom-
bia, Morocco, and Thailand; or concluded and signed with Argenti-
na, Jamaica, Nigeria, Spam and Uruguay. The Treaty contains
many prowsmns similar to those in the other treaties.

The Treaty is designed to be self-executing and will not require
implementing legislation. It will enhance our ability to.investigate
and prosecute drug-related money laundering offenses.

Article 1 provides for assistance in the investigation, prosecution
and suppression of offenses (as defined in Article 2) and in all relat-
ed proceedings, whether criminal, civil or administrative (as de-
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fined in Article 2). Assistance under the Treaty will include: provi-
sion of documents, records and evidence; executing requests for
searches and seizures; immobilizing forfeitable assets; obtaining
witness testimony; and other forms of assistance. The article explic-
itly states that the Treaty is not intended or designed to provide
assistance to private parties or other third parties.

The article further provides that all requests are to be executed
in accordance with and subject to the limitations imposed by the
laws of the Requested State. This limitation must be read in con-
junction with the Annex to the provisions of the Treaty which
states that the Treaty provides the necessary legal authority for its
implementation, but that it is not intended to affect the constitu-
tional provisions of either State.

-Article 2(1) defines .certain key terms under the Treaty. Para-
graph 1(a) incorporates into the definition of an “offense”, for pur-
poses of the Treaty, a double ¢riminality definitioh analogous to
‘that contained in modern extradition treaties. The Parties are gen-
erally satisfied that most major criminal prosecutions in the
United States, except pure tax cases, would qualify for assistance
under this definition. Some of those areas in which the double
criminality definition might not guarantee the full measure of as-
sistance desired by both Parties are identified in paragraph 1(b),
which lists five kinds of crimes for which ‘assistance may be ob-
tained without establishing double criminality: crimes relating to
illegal narcotics’ trafficking; theft; crimes of violence, and illegal
currency or other financial transactions as an integral element
contributing to the commission of any offense under the Treaty. As
confirmed in the Annex to the Treaty, this last provision is intend-
ed to cover crimes involving money laundering or other violations
of the currency or financial transaction reporting laws which con-
tribute to drug trafficking or any other offense as defined under
either Article 2(1)(a) or 2(1)b).

Article 2(2) excludes tax matters from the definition of an offense
under the Treaty unless it is shown that the monies involved de-
rived from any activity that falls under the definition of an offense
under paragraph 1. As reflected in the Annex, the Parties under-
stand this to mean that a ¢riminal tax prosecution involving unre-
ported income acquired through illegal drug trafficking could qual-
ify as an offense for which assistance could be provided. :

Article 2(3) defines “proceédings” to include not only criminal
proceedings but also proceedings which may be civil or administra-
tive in nature, such as administrative proceedings to forfeit the
proceeds of drug trafficking.

Article 3 sets forth the circumstances under which assistance
under the Treaty may be denied. The Requested State may deny
requests not in conformity with the Treaty; requests whose execu-
tion would prejudice the security or other essential public interests
of the Requested State; and requests relating to military or politi-
cal offenses. The Requested State may also deny a request if the
underlying prosecution would be barred by double jeopardy; if
there are substantial grounds to believe that the evidence sought
would be used to prosecute a person on account of his race, reli-
gion, nationality or political opinions; or if there are no reasonable
ground to believe that the offense has been committed, or that the
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evidence sought is located in the Requested State. Before denying
assistance, the Central Authority of the Requested State is re-
quired to consult with the Central Authority of the Requesting
State to consider whether assistance may be given, subject to such
conditions it deems necessary. If the Requesting State accepts such
conditions, it shall comply with those conditions. The Requested
State may also postpone execution of a request or grant it subject
to conditions, if execution would interfere with an ongoing investi-
gation or proceeding in that State. The Requested State is obligated
to communicate as soon as possible to the Reguesting State its rea-
sons for denying or postponing assistance.

Article 4 defines the Central Authorities for purposes of the
Treaty. For the Uniied States, the Central Authority is the Attor-
ney General or a person designated by him. For Panama, the Cen-
tral Authority is the Minister of Government and Justice or a
person designated by him. It provides that requests shall be made
directly between the Central Authorities.

Article 5 specifies the information to be contained in the request,
including, but not limited to, the subject matter, criminal offenses
and nature of the proceeding for which the request is made, a sum-
mary of the facts, a description of the®evidence, information or
other assistance sought, and the purpose for which it is sought. It
provides that when use of compulsory process is required in the Re-
quested State, requests shall be in writing, except that in urgent
circumstances requests may be made orally, but they must be con-
firmed in writing “forthwith.”

Article 6 obligates the Central Authorities of each Party to
comply promptly with a request or, when appropriate, to transmit
a request to the authority having jurisdiction to execute it. That
authority is required to use all legal means to execute the request.
The article also states that the judicial authorities of the Requested

State shall have jurisdiction to.issue subpoenas, search warrants or

other orders necessary to execute a request.

. Article 7 apportions costs between the two States in executing or-

dinary requests and provides for consultation when expenses of an
extraordinary nature are required to execute a request. -

Article .8 establishes procedures for ensuring the confidentiality
of requests and their contents and for restricting the use of any in-
formation or evidence obtained under the Treaty or derived there-
from. : : :

Article 9 provides that the Requested State, in accordance with
its laws, may compel the taking of testimony or production of docu-
ments in its territory on behalf of the Requesting State. The article
further specifies that any assertion of immunity, incapacity or
privilege available under the laws of the Requesting State will be
noted for later resolution by the Requesting State but will not pre-
clude the taking of testimony or the production of documents. in
the Requested State. The article also requires the Requested State
to- furnish information about the .date and place of the taking of
testimony and to permit the presence of any persons specified in
the request, such as the accused, counsel for the accused or other
interested person. Such person may participate in the taking of tes-
timony .subject fo the laws of the Requested State. The article
specifies a procedure for the authentication of business records pro-
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-dueed; using forms appended to the Treaty. In ah understanding

annexed to the Treaty, the Parties specify the legal requirements

‘under-their respective laws for the reporting of clirrency transac-

tion information and agree-that this Article may be-used to obtain
stich~ information “in~ connection with - offenses cevered by the

Treaty.

‘Article 10 prowdes for the voluntary transfer to the Requestmg
State of a person-in custody in the Requested State in order to give
testimony, if the Requésted State ¢onsents. Under this article, a
person ir-custody in the Requesting State may- also be voluntarily
transferred in custody to the Requested State for purposes of par-
ticipating in. the execution of a request under Article'9. The article
further specifies the requirements for keeping the person in custo-
dy, insuring the person’s return, and deducting the time spent in
custody in one State pursuant to a request made under the Treaty
from the time remaining to be served in the other State,

Article 11 provides a mechanism for a Requesting State to invite
the voluntary appearance and testimony. in.that State of a person
located in the Requested State. In such a case, the Central Author-
ity of the Requested State is required to invite theé person’s appear-
ancde in’a non-compulsory manner; advise the person of the kind
and amount of expenses to be reimbursed by the Requestmg State,
and inform the Requesting State promptly of the person’s reply.

Article 12 provides safe conduct-to a person temporarily in the
Requesting State for testimonial or confrontation purposes pursu-
ant to a request under Article 10 or 11 of the Treaty. Such a person
would be immune from service of process, prosecution, detention or
restriction of personal liberty for any act which occurred before his
or her departure from the Requested State. Such immunity would
cease ten days after being notified that his or her presence is no

longer needed.

Article 13 states that the Requested State shali provide the Re-
questing State with copies of publicly available government records
and may, in its discretion, provide any other records or information
in the ‘possession of a government office or agency to the same
extent and under the same conditions as it would to its own law
enforcement and judicial authorities. The article requires official
attestation of documents and information, using a form appended
to the Treaty.

Article 14 provides a mechamsm for one Central Authority to
notify the other when it believes the proceeds of a criminal offense
are in the territory of the other State and requires the latter to
submit the information to its authorities for a determination of ap-
propriate action, to the extent that it has jurisdiction in this
regard. The article further provides that, to the extent permitted
by their respective laws and this Treaty, the Parties shall assist
each other in proceedings relating to the forfeiture of the fruits or
instrumentalities of offenses, restitution to the victims of crime,
and the collection of fines iniposed as sentences in criminal pros-
ecutions.

Article 15 obligates each State to execute requests for search, sei-
zure and delivery of any item to the Requesting State in accord-
ance with the laws of the Requested State. The article also estab-
lishes 2 mechanisim for ensuring the admissibility of the items pro-
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duced or seized under the Treaty, including provision of attesta-
tions in compliance with a form appended to this Treaty. The arti-
cle further provides that the rights of third parties to such items
shall be duly respected.

‘Article 16 requires the Requested State to make best efforts to
ascertain the location or identity of persons, such as witnesses or
suspects, specified in a request.

Article 17 obligates the Requested State to effect service of any
document related to a request properly made. This obligation does
not extend to subpoenas requiring any person to appear before a
tribunal or authority in the Requesting State. Any request for the
service of an invitation to appear in the Requesting State must be
transmitted at least thirty days in advance of the scheduled ap-
pearance. The Requested State is required to return as proof of
service a dated receipt signed by the person served or a declaration
by the officer effecting service stating the form and date of service.

Article 18 provides that the Treaty does not impede any assist-
ance or procedure available under other international conventions
or arrangements or under the domestic laws of the parties. It fur-
ther requires the Parties to pursue assistance through the mecha-
nisms established by this Treaty. Finally, this article confirms that
no private party or third party may invoke the provisions of this
Treaty to exclude evidence or impede the execution of a request.

Article 19 provides that Parties shall consult to develop further
specific agreements or arrangements on mutual legal assistance.
They may further agree on practical measures to facilitate imple-
mentation of this Treaty.

Article 20 provides that the Treaty shall enter into force immedi-
ately upon the exchange of the instruments of ratification.

Article 21 provides for termination to be effective six months
after written notice of termination is given by one State to the
other.

A Technical analysis explaining in detail the provisions of the
Treaty is being prepared by the United States negotiating delega-
" tion, consisting of representatives from the Departments of Justice
and State, and will be transmitted separately to the Senate Com-
mittee on Foreign Relations. The Department of Justice joins the
Department of State in favoring approval of this Treaty by the
Senate as soon as possible.

Respectfully submitted, 5
LawreNCE S. EAGLEBURGER.
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TREATY BETWEEN THE UNITED STATES OF AMERICA AND
THE REPUBLIC OF PANAMA ON MUTUAL ASSISTANCE
IN CRIMINAL MATTERS

the Government of the Unitedé States of America and The
Government of the Republic of Panama,

Desiring to provide more effective cocperation between the
two States in the investigation, preosecution, and suppression
of serious crimes, such as narcotics trafficking; and desiring
to improve coordination and mutual assistance ;n law
enforcement matters in general;

Bave agreed as follows:

(45]




ARTICLE 1}
OBLIGATIONR TO ASSIST

1. The contractxng States agree, in accordance with the
provisions of this Treaty, to p:ov1de mutual assistance in the
investigation, prosecut;an and suppression of offenges and in
proceedings connected therewith, as defined in Article 2.

2. Assistance shall include: p

fa) taking the testimony ot stateménta of persons;

(p} providing documents, records, and articles of
evidence;

(¢} executing requests for searches and seizures;

{d) transferring persons in custody for testimonial
purposes;

(2) serving documents;

{£) locating persons;

(g) exchanging information in relation to the
investigation, prosecution and suppression of offenses;

{h) immopilizing forfeitable assets; and

(i) any other matter mutually agreed upon by the

Contracting States,

3. This Treaty is intended solely for mutual legal
agsistance petween thes criminal law enforcement authorities of
the Contracting States and is not intended or designed to
provide such assistance to private parties or other third

parties.




4. All requests under this Treaty shall be executed in
accorgance with and subject to the limitations imposed by the
laws of the Reguested State. Tne method of execution specified
in the request shall oe followed except to the extent

prohicited by the laws of the Reguested State.

ARTICLE 2
PEFINITIONS
1. Por the purposes of this Treaty, the term "offense"
means:
(a2} any conduct punishable as a crime under the laws of
both the Reguesting and Requested Pates; or
(b} any conduct punishable as a crime under the laws of
the Requesting State by one year's imprisonment or more,
and which arises from, relates to, results from, or
otherwise involves:

{i) illegal narcotics or drug activity as referrad
to in Article 36 of the Single Convention on Narcotic
Prugs, 1%61, as amended by the 1972 Amending Protocol
to the Sinyle Convention on Narcoti¢ Drugs, 1961;

{ii) theft;

{iii} a crime of violence;

tiv) fraud or the use of fraud, including the
obtainiang of money or property by false pretenses,
representations, or promises and including the
commission of embezzlement, and all conduct which has

the effect of defrauding the government, its




agencies, or its citizens of the. ability to conduct

their affairs free from fraud, false statements and

deceit; or

(v) a violation of a law of one of the contracting
states relating to currency or other Einancial
transactions as an integral element contributing to the
commission of any cffense within the meaning of the
foregoing provisions of this paragraph.

2. Offense for the purposes of this Treaty does not extend
to any matter which relates directly or indirectly to the
regulation, including the imposition, calculation and
cellection of taXxes except any matter pertaining to monies
shown to be derived from any activity within the provisions of
paragraph 1 of the foregoing definition.

3. For the purposes of tnis Treaty, the term "proceeding”
means the presentation of evidence to:

(a) any court in a criminal trial in the Reguesting
State {(including pre-trial motions);

(b} any grand jury in the United States or any
preliminary investigation by the competent authorities of
the Republic of Panama;

{c) any court or aghinistrative agency in a hearing
whi-h could result in an order imposing forfeiture of 7

fruits or instrumentali-‘es of narcotics trafficking;




(4} in the discretion of the Central Authority ¢f the
Requested State any court in a c¢riminal or civil hearing
which could result in an order imposing civil or criminal
punishment, restitution to any victims of an offense, or
the collection of fines imposed as a sentence in & eriminal
prosecution; or

{e) in the discretion of the Central Atthority of the
Requested State any administrative agency performing an
adjudicatory function in the Reguesting State in respect of
the imposition of civil or administrative sancticns ﬁpon
the offender ancillary to proceedings teken under {a}, {b}

or {d}.

ARTICLE 3
LIAITATIONS ON COMPLIANCE
1. The Central Authority of the Requested State may deny a
request to the extent that:

{a) execution of the request would prejudice the
security or essential public interests of the Reguested
State; .

(b) the request relates to a political offense;

(c} the evidence reguested is to be used for the
purpose of - trial of a person on a charge for which that
person has been previocusly convicted or acquitted at a

trial in the Reguesting State, or was in Jjeopardy, under




the laws of the Requesting State, of bzing convicted at

that trial;

{d} there are substantial grounds‘leading the Central

Authority of the Requested State to believe that compliance

" would facilitate the prosecution or punishment of the
person to whom the request refers on account of his race,
religion, nationality or political opinions;

{e) the request does not establish that there a:r:
reasonable grounds for believing:
{i} that the criminal offense sgpecified in the
request has been committed; and
(ii) that the information sought relates to the
offense and is located in the territory of the
Requested State; or
(£} the request is not in conformity with the
provisions of this Treaty.

2. Before denying any request pursuant to this Article,
the Requested State shall determine whether assistance can be
given subject to such conditions as it deems necessary. If the
Reguesting State accepts assistance subject to these
conditions, it shall cqmply with the conditjorns.

3. If execution of a request would interfere with ongoing
proceedings in the Requsted State, execution may be postponed

by trat State, or made subject to conditions determined

i




necessary by that State after consultation with the Reguesting
Btate.

4. The Requested State shall promptly inform the
Requesting State of the reason for denying or postponing the

execution of a reguest,

ARTICLE 4
CENTRAL AUTHORITIES

l; A Central Authority shail be estabiished by each
Contracting State.

2. For the United States of America, the Central Auihority
shall be the Attorney General or a person égsignated by him.

3. For The Republic of Panama, the Central Authority shall
pe the Minister of Government and Justice or a person
designated by him.

4. Requests under this Treaty shall be made by the Central
Autherity of the Requesting State to the Centrzl Authority of

the Reguested State.

ARTICLE 5
CONTENTS OF REQUESTS FOR MUTUAL ASSISTANCE
1. Requests shall be submitted in writing where compulsory
process is required in the Regnested State or where otherwise
required by the Reguested State. In urgent circumstances, such
requests may be made orally, but shall be confirmed in writing

forthwith.
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2. The request shall include the fellowing:
fa) the name of the agency or law enforcement authority
conducting the proceedihg to which the request relates;

(b) the subject matter and nature of the proceeding for
the purposes of which the request is made and in particular
the criminal offenses for the invesﬁigatian, prosecution or
suppression of which the assistance is requested and a .
suymmary of the facts which form the basis thereof;

{c} a description of the evidence or information sought
or the acts of assistance to be performed; such descriptien
shall specify where possiale the time period to which any
such evidence or information relates;

(@) the purpose for which the evidence, information, or
other assistance is sought; and

(e} an indication of any time limit within which
compliance with the request is desired, stating reasons.

3. To the extent necessary and possible, a request shall
also include:

(a) available information on the identity and
whereabouts of a person to be located;

(b) the identity and location of a person to be gerved,
that person's relatignship to the proceedings, and the
manner in which service ig to be mace;

(e) ‘the identity and location of persons from whom

evidence is sought;




{d} a precise description of the place or person to be
searcned and of the objects to be seized;

{e) a description of the type and amount of expenses
which the Requesting State is willing to assume in the
execution of the reguest; and

{£) any other information which may be brought to the
attention of the Reguested State to allow it to execute the

reguest.

ARTICLE €
EXECUTION OF THE REQUEST

i. The Central hutherity of the Reguested State shall
promptly comply with the reguest or, when appropriate, shall
transmit it to the authority having jurisdiction to do so.
That authority shall use all legal means within its power to
execute the reguest. The courts of the Reguested State shall
nave jurisdiction in accordance with its laws to issue
subpoenas, Search warrants, or other process necessary in the
execution of the reguest.

2. When execution of the request reguires judicial or
aéministrative action, the 'request shall be presented to the
competent authority by the persons designated by the Central

Autnority of the Reguested State.

s
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ARTICLE 7
COsSTS

l. The Requesting State shall assume all ordinary expenses
required to present evidence from the Requested State in the
Requesting State, including:

{a}) travel and incidental expenses of witnesses
travelling to the Reguesting Statae, including thoss of .
accompanyi%g cfficialis;

(b} fees of experts; and

(c} fees of counsel appointed with the approval of the
Regquesting State for a person giving testimony or for a
defendant.

2. The Reguested State shall assume all ordinary expenses
of executing a request within its boundaries, except the
following costs which shall ne borne by the Requesting State:

{a) fees of experts;

(o} expenses of translation and transcription;

fc) travel and incidental expenses of persons
travelling to the Requested State to attend the execution
of a reguest;

{d} reasonable costs of locating, reproducing, and
transporting to the Central Autherity of the Reguesting
State documents or wecords specified in a regueast; snd

(e) costs of Stenographic reports reguested by the
Centrai_Authority of the Requesting State, other than

reports prepared by a salarjied government employee.
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3. If during the execution of the request it oécomes
apparent that expenses of an extraordinarf nature are reguired
to fulfill the request, the Parties shall consult to determine
the terms and conditions under which the execution of the
request may continue.

4. The Parties shall agree, pursuant to Article 19, on
practical measures as appropriate for the reporting and payment
of costs in conformity with this article.

5. A witness who appears in the territery of the
Requesting State pursuant to Article 11 shall be entitled to
the same fees and allowances ofdinarily accerded to a witness
in the territory of the Requesting State.

6. A witness who appears in the tefritory of the Requested
State pursuant to Article 9 shall be entitled to such fees and

allowances as shall be agreed between the Central Authorities.

ARTICLE 8
LIMITATIORS ON USE
1. The Requesting State shall not use any information or
evidence obtained under this Treaty, nor any information
derived therefrom, for purposes other than those stated in the
reguest without the prior consent of the Requested State.
2. Unless otherwise agreed by both Central Authorities,
information or evidence furnished under this Treaty shall be
krept confidential, except to the extent that the information or

evidence is needed for investigations or proceedings forming
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part of the prosecution of a criminal offense described in the
request.

3. If the regquest cannot pe exXecuted without breaching the
required confidentiality, the Reguested State shall so inform
the Requesting State which shall then determine whether the
request should navertheless be executed.

4. Information or evidence made public¢ in the Requesting
State in a trial resulting from the proceedings described in
the request may ve used only for the folléwing additional
purposes:

{a} where a trial results in conviction for any
criminal cffense within the scope of this Treaty, for any
purpese against the person(s) convicted;

(p) whether or not a trial results in the conviction of
any person, in the prosecution of any person'for any
criminal offense within the scope of this Treaty; and

{c)} in civil or administrative proceedings, only if and
to the extent that such proceedings relate to:

{i}) the recovery of the unlawful proceeds of a

criminal offense within the scope of this Treaty from a

person who has knowingly received them;

(ii) the coliection of tax or enforcement of tax
penalties resultfhg from the knowing receipt of the
unlawful proceeds of an offense within the meaning af

paragraph 1 of Article 2 of this Treaty; or
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(iii) the recovery in rem of the uniawful proceeds
or instrumentalities of an offense referred to in the

preceding subparagraph (ii).

ARTICLE 9
TESTIMONY IN THE REQUESTED STATE

1. A person requested tc testify or to produce documentary
information or articles in the territory of the Reguested State
may be compelled to do so in accordance with the requirements
of the law of the Reguested State.

2. If the person testifying or required te produce
documents in the Requested State asserts & claim of immunity,
incapacity, or privilege under the lawsesof the Requesting
State, nis testimony or the production of documents shall
nonetheless be taken or made, as the case may be, and the clainm
made known to the Requesting State for resolution by the
authorities of the Requesting State.

3. The Requested State shall Furnish information in
advance apout the date and place of the taking of testimony of
the witness.

4. The Requested State shall authorize the presence of
such persons as specified in the request during the execution
of the request and, subject tc¢ the laws of the Reqguested State,
allow such to guestion the person whose testimony is sought.

5. Business records produced under this Article shall be

authenticated by the person in charge of maintaining thenm

it
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through the use of Form A(1l) or Form A{2) appended to this
Treaty, «#hich shall be executed under cath. Wo further
certification shall be required. Documents authenticated as
provided by this paragraph shall be admissible in evidence in

proof of the truth of the matter set forth therein.

ARTICLE 10
TRANSFERRING PERSONS IN CUSTODY FOR TESTIMONIAL PURPOSES

1. A persen in custody in the Requested State who is
needed as a witness in connection with the execution of a
request in the Requesting State shall be transported to that
State if the person consents and if the Requested State has no
reasonable basis to deny the regquest.

2, A person in the custody of the Requesting State whose
presence in the territory of the Requested State is needed in
connection with the execution of a reguest under this Treaty
may be transported to the territory of the Requested State if
the person and both States consent.

3. For the purpose of this Article:

(a)} the receiving State shall be responsible for the
safety and nealth of the person transferred and have the
authority and ooligation to k2ep the person transferred in
¢ stody unless ofherwise authorized by the sending State;

(b) the receiving State shall return the person

‘ traﬁsferred Lo thé custody of the sending State as soon as

circumstances permit or otherwise agreed and in any event
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n¢ later than the date upon which he would have been
released from custody in the territory of the sending State;
(c} the receiving State shall not require the sending
State to initiate extradition proceedings; and
(d} the person transferred shall receive credit for the
service of the sentence imposed in the sending State for

time served in the custody of the receiving State.

ARTICLE 11
TESTIMONY IN THE REQUESTING STATE
wWhen the appearance of a person who is in the territory of
the Requested State is needed in the territory of the
Reqguesting State for the gurpose of execd%ion of a reguest
under this Treaty, the Central huthority of the Requesting
State may request that the Central Authority of the other State
invite the person to appear before the appropriate authority in
the territory of the Requesting State. The person regquired
shall be told the kind and amount of expenses which the
Requesting State has indicated will be paid to him. The
response of the person shall be communicated premptly to the
Central Authority of the Requesting State. Such a person shall

be under no compulsion te accept such an invitation.

ARTICLE 12
SAFE CONDICT
l. Ne persen in the territory of the Requesting State to
testify in pursuance of the execution of a request shall Be

suonject to service of process ar prosecution or suit or be




s

16

detained or subjected to any restriction of personal libersy by
reason of any acts which preceded his departure from the
Requested State.

2. The safe conduct provided for in this Article shall
cease if, ten days after the person appearing has been notified
that his presence is no longer required, that person being free
to leave, nas not left the Requesting State; or, having left

the Regquesting State, has returned.

ARTICLE 13
PROVIDING RECORDS OF GOVERNMENT AGENCIES

1. The Reguested State shall provide copies of publicly
available records of a government agency or of its judicial
department.

2. The Requested State may provide copies of records or
information in the possession of a2 government office or agency,
but not publicly available, to the same extent and under the
same conditions as it would to its own law enforcement or
judicial authorities. *he Reguested State may in its
disceretion deny the regquest entirely or im par:.

3. Documents provided .under this Articie shall be attested
by the official in charge of maintaining them through the use
of Form 8, appendesd tg this Treaty., HNo f&:ther certification
shall pe required. Documents attested uander this paragraph
shall be admissible evidence in proof of the truth of the

matters set forth therein.
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ARTICLE 14
ASSISTING IN FORFEITURE PROCEEDINGS

1. If the Central Authority of one State becomes aware of
fruits or instrumentalities of offenses located in the other
State wnich may be forfeitable or otherwise sébject to seizure
uncer tne laws of that State related to serious offenses such
as narcetics trafficking, it may so inform the Central
Autnority of the other State, If that other State has
jurisdietion in this regard, it shall present this information
to its authorities for a determination as to whether any action
is appropriate., These authorities shall issue their decision
in accordance with the laws of their Q:uatry, and =shall,
through their Central Authority, report to the other State on
the action taken. .

2. The Contracting States shall assist each other to the
extent permitted by their respective laws and this Treaty in
proceedings relating to the forfeiture of the fruits or
instrumentalities of offenses, restitution to the victims of
crime, and the cellection of fines imposed as sentences in

criminal prosecutions.

ARTICLE 15
SEARCH AND SEIZURE
l. A reguest for the search, seizure and delivery of any

article to the Requesting State shall be executed if it
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includes the information justifying such action under the laws
of the Reguested State.
2., Every official of the Requested State who has custody
of seized articles shall certify, through the use of Form ¢
appended to this Treaty, the continuity of custody, the
identity of the article, and the integrity of its condition.
No further certification shall be required. The certificates E
shall pe admissinle in evidence in the Reguesting State as
proof of the truth of the matters set forth therein.
3., The Requested State shall not be obliged te provide any
item seized to the Requesting State unless that State has
agreed to such terms and conditions as may be required by the
Requested State to protect third party interests in the item to

be transferred.

ARTICLE 16

LOCATION AND IDBNTITY OF PERSONS
1. The Requested State shall make best efforts to
ascertain the location and identity of persons specified in a
request and who are needed in connection with the
investigation, prosecution or suppression of an offense in the
Requesting State, .
2, The Requested State shall communicate as soon as

gossiblé che results of its ingquiries to the Reguesting State.
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ARTICLE 17
SERVING DOCUMENTS
1. The Requested State shall effect service of any
document relating to or forming part of any request for
assistance properly made under the provisions of this Treaty
tranamitted to it for this purpose by the Requesting State;
provided that the Reguested State shall not be obliged to serve

any subpoena or cther process reguiring the attendance of any

person before any authority or tripburnal in the Reguesting State.

2. Unless otherwise agreed, any reguest for the service of
a document inviting the appearance of a person before an
authority in the Reguesting State shall pestransmitted at least
thirty days prior to the date of the scheduled appearance.

3. The Reguested State shall return as proof of service a
receipt signed by the person served or a declaration signed oy
the officer making service, specifying the form and date of

service.

ARTICLE 18
COMPATIBILITY WITH OTHER TREATIES AND INTERNAL LAWS
1. &assistance and procedures provided by this Treaty shall
not prevent either of the Contracting States from granting
assistance to the other Parily in accordance witn the provisions
of other international agreements to which it may be a party or

in accordance with the provisions of its internal laws.

rard
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2. Subject to the terms of paragraph 1, a Party needing
assistance as provided ina Ar;ic}e 1 in the investigation,
grosecution ot supgression ef.an offense &g defiped in Article
2.sha11 reguest assistance pufsuant to this Treaty.

3. No private party or othef third party may invoke the
provisions of this Treaty to exclgde any evidence hereunder or

to impede the execution of a request.

ARTICLE 19
IMPﬁOVEMENT OF ASSISTANCE
1, The Parties aqree to consult as appropriate to develop
other spacific aéreements or arrangements, formal or informal,
on mutual legal assistance.
2. The Parties may agree on such practical measures as may

ba necessary to facilitate the implementation of this Treaty.

ARfICLE 249
RATIFICATION AND ENTRY INTO FORCE
1. This Treaty shball be ratified and the instruments of
ratification shall be exchaanged at Washington, D.C. as soen as
possible.
2. This Treaty shall enter into force upon the exchange of

instruments of ratificat.on.




21

ARTICLE 21
RENUNCIATION
Either Contracting State may termin#te this Treaty by means
of written notice to the other State. Termination shall take

effect six months following the date of notification.

IN¥ WITNESS WHEREQF, the undersigned, being duly authorized
by their respective Governments, have signed this Treaty.

DORE at Panama, Republic of Panama, in duplicate, in the
English and Spanish languages, both texts being egqually

authentic, this eleventh day of April, 1991.
»*

FOR THE UNITED STATES OF AMERICA: FOR THE PUBLIC OF PANAHMA:




SR
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ANNEX

The following paragraphs confirm understandings of the
Government of the United States of America and the Government
of the Republic of Panama regarding the Treaty on Mutual Legal

Assistance in Criminal Matters.

. ta) Article {2}{1){b) lists the categories of offenses

¢covered by such paragraphs:

(i) <Crimes relating to illegal narcotics
trafficking. The traffic in drugs ig a serious
problem to both countries, and it is intended that
this Treaty will be a valuaple £0ool to enhance
invesﬁiQations aimed at haltinu these offenses.

Both the United States and Panama are parties to

the Single Convention Cn Marcotic Drugs, 1961 and the
1972 Protocol Amending the Single 1941 Convention .on
Narcotice Drugs, which oblige the signatories to
provide assistance to each other in narcotics
investigations. The obligation undertaken here is
consistent with that set out in these multilateral
conventions, since neither the Single Conve. “ion nor
the Amending P:otocoi conditions the obligation to

provide assistance on double criminality;




{ii} Theft;

{iii) Crimes of violence, such as bank robbery,

extortion, or terrorism-related crimes;

(iv} Fraud of various kinds, including

the obtaining of money or property by false

pretenses, and including embezzlement and fraud upon
the Government. This subparagraph would include mail
or wire fraud, those securities laws violations
involving fraud or fraudulently obtained profiﬁs;
however, the subparagraph would net include tax
evasion cases not related to other offenses covered by

this Treaty; and

“{v)  violationsg of the laws involving currency or
other financial transactions which contributed as an
integral element to the coumission of one of the

crimes described above,

() Article {2)(2) be:mits denial of assistance when the
matter is one of which relates directly or indirectly to
the regulation of taxes, including tﬁé'imposiﬁiéh,

calculation, and collection of taxes. The subpardgtaph

specifically notes that exéeptions to this restriction
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exist where the monies involved in the tax matter were
derived from any activity covered by Article 2(1){a) or
2{1){b). .For example, a criminal tax prosecution in the
United States invelving unreported income acguired through
tllegal drug trafficking could qualify as an offense for

which assistance could be provided under the Treaty.

2,  Article % of the Treaty may be used by either
Contracting State as & means to obtain currency transaction
information from the other Contracting State in connection with

cffenses covered by this Treaty.

{a} Currency transaction information includes information
regarding transactions in currency in excess of $10,000 US
or its equivalent in foreign currency by, through or to a

financial institution on its own behalf or on behalf of a

customer which financial institutions within the territory
of each Contracting State are obligated by national laws
and reguiations to record and maintain for a pericd of no
less than five years. Such information invoives, at a
minimom:
' +
(i} the name, address, date of birth, business and
occgpation of the person or persons conducting the
transaction; information regarding the name and
address of such person shall be verified by requiring

the production of reliable identity documentation;
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(ii} whether the transaction is being conducted on
behalf of a person or persons other than the person or
persons conducting the transaction, and if so the
name, address, business and occupation of the person
or persons on whose behalf the transaction is being

conducted;

{iii) the amount, date and nature of the
transaction, including the account numbers and, if

possible, the type of account; and

{iv} the account or accounts affected by the
L
transaction, including the account numbers and,

if possible, the type of account; and
{v) the name, address, identification number (if
applicable), and type of financial institution where

the transaction was conducted.

For the United States, at the present time, the

requirement to report currency transaction information

derives from the Currency and Foreign Transactions

Reporting Act (31 U.5.C. 53, et seq), its implementing

regulations (31 C.P.R. Part 103} and forms (I.R.S. Form

4789).
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{c}  Por thgﬁaepubiigrof Panama, at the present tims, the
;aqu;:ement_ho record currency transaction information
derives from Decreto de Cabinete No; 41 del .

i3 de febrero de 1990 POR EL CUAL SE DICTAN

MEDIDAS ADMINISTRATIVAS PARA gkﬁvsaxcx_qﬁ.

Y SANCION DE'OQERACIONES BANCARIAS CON FONDOS PROVENIENTES
DE ACTIVIDADES ILICITAS RELACIONADAS CON DROGAS Y SE
OTORGAN FACULTADES A LA COMISION BANCARIA NACIONAL PARA TAL

EFECTO, National Banking Commission Acuerdo do. 5-90;: dated

Harch 13, 1930 POR EL CUAL SE ADOPIA EL REGLAMENTO PARA PRE-

VENCIGON DE OPERACIONES EN EFECTIVO CON O SOBRE FONDOS PRO-

VENIENTES DE ACTIVIDADES ILICITAS RELACIONADASVCON DROGAS;

National Banking Commissien Acuerde No. 1-31 POR EL CUAL

SE ADOPTA EL REGLAMENTQ PARA PREVENCION DE CPERACIONES EN

CHEQU®S (DE GER&NCIA, DE VIAJEROS U QTROS) Y ORDENES DE PAGO

LIBRADQS A&_ROQ_TADOR, CON ENDQSO EN BLANCD Y EXPEDIDCS ER

UNA MISHA FSCﬁA Q_EN FECHAS CERCANAS Y/0 POR UN HISMO

LIBRADOR C LIBRADORES DE LA HISMA PLAZA CDN O SOBRE FONDOS

PROVENIENTES DE ACTIVIDADES ILICITAS RELACIONADAS CON

DROGAS; dated January 15, 1991, forms CBswsFE-P, CBN-EFE-C,

CBN~-EPE-H and CBN-DOC and other forms aqé records reguired

t¢ be maintained by the National Banking ;ommission.

3. This Treaty provides the necessary legal authority to
caL Ty out and fully impleQent all of its provisions to their
fullest scope (to the extent that this legal authority does nat
already exist) far all competent authorities within the
Governmants of the respective Contracting States; provided
however, that as indicated in Article 1(4) nothing hereinNis
intended to affect the constitutional provisions af eitner

State.
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APPENDIXK

Form A(l)
ROP

Certificate of Authenticity of Business Records

Portion te be signed by authorized person:
1, ;, knowing that I am subiject
to penal sanction for false testimony, declare the
following:

1. That I am employed oy (name of emplover) B
a4 company which is (describe type of husiness).

2. That I am employed as (title} .

3. That I am duly authorized and qualified to make
tnis ceclaration oy virtue of my employmeant.

4. I herepy certify that the records attached to this
declaration are the original or true copies of the rzcords
that: .

a. were made oy a person, (er based on
information transmitted oy a person) with knowledge of the
facts or matters referred to in said documents, at the
time or near tne time at which said facts or matters
ogurred;

. that such records were kept in the course of
a regularly conducted business activity;

¢c. that the business activity made such records
25 a regular business practice; and

d. if such record is not the original, such
record is a duplicate of the original.

5. Tae originals or duplicates of these records are
maintained in (location).

(Signature)

(Date}
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Portion to pe signed by competent official of the
Gavernment of the Republic of Panama:

I, {name of competent official) certify that (name of
person who appeared) appeared before me on {date) in
Panama City, Republic of Panama and signed the foregoing
certification in my presence. Likewise, I declare that I
warned him that under the provisions of article 355 of the
Penal Code, the person who signed the foregoing
certification krowing that it c¢ontained a falsehood is
sunject to penal sanctions for said testimeny.

(Signature)

{Date)
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- APPENDIX

Form A(2)
Uusa

Certificate of Authenticity of Business Records

I, {name} » knowing that I am subject
to penal sanction for false testimony, declare the
following: {

1. That 1 am employed by iname o{ employer) f
a company which is ({(describe type of business).

2.. That I am employed as (title) .

3. fthat I am duly authorized and gqualified to make
this declaration by virtue of my employment.

4. I hereby certify that the records attached to this
declaration are the original or true copies of the records
that:

a. were made by a person {or gased on
information transmitted by a person}) with knowledge of the
facts or matters referred to in said documents at the time
or near the time at which said facts or matters ocurred;

b. that such records were kept in the course of
a regularly conducted business activity:

c. that the business activity made such records
a5 a regular business practice: and

d., if such record is not the original, such
record is a duplicate of the original.

5. The originals or duplicates of these records are
maintained in {location).

{Signature}

(Date)
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APPENDIX

Form B
Attestation of Authenticity of Documents

I, (name), knowing that any false testimony on my part
subjects me to criminal gsanction, ATTEST:

1. That I held the position of (position), at (name
of the institution and Government to which it belongs);

2. That as part of the functiens of my position I am
authorized by the laws of {State to which it belonds) to
attest that the documents attached hereto and which I
describe below are authentic copies of the original
official documents which are filed at (aname of the
respective official entity and government to which it
belongs), which is a governmental agency or entity of the
government of {name of countryl.

Description of the Documents:

(Signature)

{Tirle}

{pate)
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APPENDIX

form C

Attestation of Seized Articles

1, (name), knowing that any false testimony on my part
subjects me to ¢riminal sanctions, ATTEST:

1. That I nold the position of {position}, at (name
of tne institution and Government to which it belongs);

2. That I have received custody of the article(s)
mentioned below from (name and position of the person,
date, and place);

3. That I have transferred custody of said article{s)
to {name and position of tne person, date and place);

4. TInat at this time the article(s) are in the sanme
condition as when 1 received them or with the changes
listed pelow. .

Description of the Articles,

Changes in condition while in my custody:

(Signature)

{Position}

{Date)}

e




