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Clerk
73 - 9&87
THE STATE OF FLORIDA INFORMATION FOR

UNLAWFUL POSSESSION OF AN
vs. EXPLOSIVE 552,101 (FEL,)

HUMBERTO LOPEZ

IN THE NAME AND BY AUTHORITY OF THE STATE OF FLORIDA:

N. JCSEPH DURANT JR Acting
X RIXR XGERGEN, State Attorney of the EI;e*venth Judicial Circuit of Florida,

prosecuting for the Stdte of Florida, in the County of Dade, under oath, information

makes thatHUlBERTOLOPEZ ..................................................................................................

on the...29th day of.  JUNE , 1973, in the County

and State aforesaid, did unlawfully, knowingly and feloniously have in
his possession certain explesives, to-wit: HAND GRENADES, without
having a license or permit therefor, in violation of 552,101

Florida Statutes, 2wol 5. 23 Wa,&? O frcere %

%‘7’”’6 r2 Jbnide _hmlre.

RPK:eld \
8/30/73 “ ’

Jail No., 73-31607 Bkd. 6/29/73 Jkt. No. 170507 IDS No, 3278532
73-11927, Judge FergusoN
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PROSECUTION INSTITUTED IN GOOD FAITH A \ 2 | 6 M
AND SUBSCRIBED UNDER OATH } U e

in

f 4

. -
contrary to the form of the Statute in such cases made and provided, and against the peace and dig-
nity of the State of Florida.

STATE OF FLORIDA:
COUNTY OF DADE: TN N ’ e

N N, JOSEPH DURANT JR,, Acting

Personally appeared before me, KICHOBIXXXZXRXXRRY State Attorney of the Eleventh Judicial
Circuit of Florida, who, being first duly sworn, says that the allegations set forth in the within Infor-
mation are based upon facts that have been sworn to as true, and which facts, if true, would constitute
the offense therein charged and that this prosecution is instituted in good faith.

Acting State Attorney, Eleventh Judicia uit of Florida ¢

Sworn to and subscribed before me this t-% day of . August ,19 73

Richard P. Brinker, Clerk
Circuit Court of the Eleventh Judicial
Circuit of Florida in and for Dade County
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA, 1973
IN AND FOR DADE COUNTY

.................................. SPRING.. ... ... ... Term, 19 73..

J3-o2487

THE STATE OF FLORIDA - INFORMATION FOR

UNLAWFUL POSSESSION OF AN
EXPLOSIVE 552,101 (FEL.)

vs.

HUMBERTO LOPEZ

P Y, G, W)

[ - R ]
3. S o
g22 < =
8%2" X @ -2
=8z - 20 ‘
PERF = L,
>3 M~ 3
2 g =
IN THE NAME AND BY AUTHORITY OF THE STATE OF FLORIDA: P o

N. JOSEPH DURANT, JR., Acting
RISEBABUBOGRRIXEM, State Attorney of the Eleventh Judicial Circuit of Florida,

prosecuting for the State of Florida, in the County of Dade, under oath, information

makes that. ... HUMBERTQ..LOPEZ

on the.29th........ day of.oo JUNE et , 18 23., in the County
and State aforesaid, did unlawfully, knowingly and feloniously have in

his possession certain explosives, to-wit: HAND GRENADES, in violation

of 552.101 Florida Statutes,

JG:jak

7/16/73

Jail No. 73-31607 Bkd. 6/29/73 Jkt. No. 170507 IDS No. 3278532
73-11927
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contrary to the form of the Statute in such cases made and provided, and against the peace and dig-
nity of the State of Florida.

STATE OF FLORIDA:
COUNTY OF DADE:
N. JOSEPH DURANT, JR., Acting
Personally appeared before me, RXQHARIKK XGBRIIBIN, State Attorney of the Eleventh Judicial
Circuit of Florida, who, being first duly sworn, says that the allegations set forth in the within Infor-

mation are based upon facts that have been sworn to as true, and which facts, if true, would constitute
the offense therein charged and that this prosecution is instituted in good faith.

PROSECUTTON INSTITUTED IN GOOD FAI™S acting ™ iate Attorner! Ecventh Judmm c rcmt o Fiorids
AND SUBSCRIBED UNDER OATH

Sworn to and subscribed before me this..__ / ( -day of_. JULY , 19 23.

Richard P. Brinker, Clerk
Circuit Court of the Eleventh Judicial
e Circuit of Florida in and for Dade County
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- "/
}32‘;‘332‘ O COMPLAINT AFFIDAVIT ~ ASARRESTFORM  ARRESTING acency_ O

Nuggeric Code
NT OF DADE COUNTY YESK™ NO O . é d
oiBENT OF FLORIDA  YES$Z_ NO O caseno. 23~ 20648 o no. 3/ 7
Defendant’s Name: LO Pe s H“n" beeto >~ Date of Birth. '—7 Dec \)( {

(Lasty - : (Firsty .« - S (Maddle) (Dav, Month, ¥ &ar)
Place of Binhﬂﬁm:lﬁ_/_g‘gﬁﬁ;z}. Local Address: F&O €O, \) gMC PL. ﬂa Sosom  Chest
fPermanent Address: _&S_Q._LJJ_S.A p_L_- . Phone:§93-8650 (e F‘ 28 ) {WP(U:K
- T,
Soc Sec. No.DloY—o-Dpfa Race: (8 sex: M Eyes: QRN Hair®RA 1y 5/% wi.. 160
—q X ) ‘ - . -
Arrest Date: _éi(mhﬁ_él_,;? Time:_ L2 20¢ Location: \'KSO o, L‘:L"'L P

(Place of Arrest)

Co-Defendant's Name: — ] Taken To County Station: D.C. J\
(Last) (First) {Middle
Citation No.: Capias No.: Other:
OEFENSES CHARGED: o 5 T
. X 2 o
Nosssssion of Eyolasives —_An.Viol. of FS._SS2:1 0) In Viol, of Sec.: __Zx. -
L ; . . . In Viol, 0”: 3. b9t of the'Code of MetBE Htan ’; E
R s . i
3. _ In Viol. of F s =l Dty Dade County nm - D
S ¥ e S At ) og=< A Y
L . s - S In Viol. of F.S._- @Ze -
B 3 om
[0 HOLD FOR MAGISTRATE ‘S HEARING — DO NOT BOND OUT (OFFICER MUST APPEAR) ;f& o 3
3 ,
WITNESSES AGAINST DEFENDANT: - . : .. , 2 s~ 0
[z - N Lo}
1. Nafng 3 & = Sorodis. Address: Qu ble Saksy DT, Phone:
2. Narfe: FQQQVC" ?G"ﬁ A1) Address:_S©1_Paim _Ave Phone: 3R 8- § dng-
Physical Evidence against Defendant:
Arresting Offic %m Ct. ID#_QQLN Dept.._ © 4 ]
Transporting Officers: ECE 7 fE’ I Ct.ID# doc Y Dept.: 4 }"/
The undersigned certifies and swears that he has just zmd reasonable grounds to believe, and does believe that:
On the 29 day of ) WM& o3 Hea w4t P
(Location)
copq,z Hemrr v )
(Last. Name) (First Name) (natial) 7
committed the following violation of law:
Narrative: (Be specific) __
[Qoloyeer  WAA W e Basession Con~awws € su%\(}\\l S
W Theus e \ncwues o7 Coimoy e Gng Q\gm ™
C{u._mm&p\\' 0 © vy Syane o Plade o5 Rrovided oy
(pvo
Sworn 1o and subscribed before me, | swear the above statement is correct and true
the undersigned authority, thi to the best of my knowledge and belief.
day of " CB
i R . ‘ - Officer’s Signature
\ o hNA— e * \
Dep\éo/f the Court or Notary Public Ct.ID
‘ Dept.: 0 q-‘ NumberQQfQ:l_ —_—

COURT COPY RECORDS ID NO.:
iaosor v COMPLETE REVERSE SIDES OF WHITE AND PINK COPIES 73— 508



LIST OF ADDITIONAL WITNESSES: NEEDED FOR PRELIMINARY HEARING S

(Show full name, street address, city and phone number)

Arresting Officer(s) — _ Address: Phone:
Victim/Owner o ‘ : — Address: ' Phone:
Other ?éitness: ‘ ‘ Address: Phone:
Other Witness: Address: Phone:
Other Witness: Address: i i Phone:

TO BE COMPLETED BY OFFICER:

Arresting Officer’s Days Off: » Duty Hours:

Arresting Officer’s Days Off: - Duty Hours:

INFORMATION BETWEEN DOUBLE LINES SHALL BE COMPLETED BY THE COURT!

CASE NO.(s)
CHARGE(s)
WAIVER OF PRELIMINARY HEARING
I have been advised of my right to‘a‘Préhnu‘nary‘ngarmg in Case No.(s) in which I am the
defendant, and I desiré to waive anddo hereby waive my right ta such Preliminary Hearing concerning all of the charges
against m&m said Case(s).
. Defendant
%
*, ..
METROPOLITAN COURT, MAGISTRATE DIVISION, ACTION AND OTHER ORDERS o
CHARGE - : 1 ACTION e . ’DATE
13- 190 /1 5. /;aﬂgswcs | AN §
BIND oyaa ro cm’ﬁur'rt (){C.,Q,}/ |
JUL 101g73 . SORNATANRSEN ™ - -

¥4 Jrwe 3 ' e Natl
Ied-Eo-21T 2y W 2w prre
o deo (7' A Vver bE )Z:?_?_:zf'?:
H:anv RakA aec o aAd. o
BOND: Amount $ , CASH/SURETY: Recelpt No. R '
Est Mb’robeS“ How peglo RN Noyce ¢
S > Judge o 337 Date . "
\..(“‘ - p
. v &




THE COUNTY COURT
IN AND FOR
DADE COUNTY, FLORIDA

TRANSFER OF DEFENDANT TO THE CIRCUIT COURT

AFTER PRELIMINARY HEARING

STATE OF FLORIDA
VS.

‘5 % 5 ' Defendant

CASE NO. (s) ,7 =_// 727

This cause coming on to be heard before me, a Judge of The
County Court in and for Dade County, Florida, acting as Magistrate, and
Preliminary Hearing having been held on this date, and the Court, finding
that there is probable cause to believe that the offense of f g2

@%MW HAS BEEN COMMITTED, AND THAT
V4

the defendant in this cause has committed it; it is

ORDERED AND ADJUDGED that the said defendant be held to answer
to the Circuit Court of the Eleventh Judicial Circuit of Florida, in and for
Dade County, Florida,

DONE AND ORDERED IN open Court at Miami, Florida, on the

/0 day of M , 197 3.

A

QD/QA,O‘L

JUYGE OF THE COUNTY COURT
IN AND FOR DADE COUNTY, FLORIDA

504.01. 290

73— 5087
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PROGRESS DOCKET
COUNTY COURT OF DADE COUNTY
MAGISTRATE DIVISION

Name of Defendant: Aé pE2, )yg'ﬂéé.ﬁé
, L4

Companion Defendants, if any
Case Numbexss Zi-— 4/22 7

Charges 655 I/ E S

A. BOND HEARING (Check appropriate numbers)

Date:

1, Amount of bond: $

2. Pre-trial release and/or alternate bond (amount): $

3. Release on Recognizance

4, Custody release, and/or alternate bond, (name, address,

phone number, and relationship of custodian)

5. Public Defender appointed

6. No Public Defender appointed

7. Psychiatric evaluation ordered

8. Transfer to Crimes Division, County Court
9. Transfer to Juvenile Division, Circuit Court

B, PRELIMINARY HEARING (Check appropriate numbers)

1. Reset for State

(a) New date for Preliminary Hearing:
2, Reset for Defendant

(a) New date for Preliminary Hearing:
3. Reset for the Court

(a) Reset for Preliminary Hearing:
(b) Reset for Report
Reason for Report

4. Transferred to County Court W/O Preliminary Hearing

5. Transferred to Juvenile Division, Circuit Court, W/O Preliminary
Hearing

6. Preliminary Hearing waived

7. Right to counsel waived

8. Defendant failed to appear

9. Complaining witness failed to appear

10. Complaining witness declined to prosecute

11. Direct filing by State

12, No action by State

13, Bound over to County Court

(a) Charge reduced to:
(b) State Statute No.

JuL 10 1873 Bound over to Circuit Court (List case numbers and charges)

75— /1G22 — Foss, ExpLloS,vES

15, Discharged (List case numbers and charges)
16. Guilty plea to misdemeanor
(a} Action
17. Bond changed as follows:
(a) Raised to
(b} Reduced to
(c) Release on Recognizance
(d) Custody release to:
(e} Pre-trial release or alternate bond of:
18. Other action or notes

504.01.297 73—~ 508»



MAGISTRATE DIVISION OF THE METROPOLITAN COURT
WAIVER OF FIRST APPEARANCE HEARING

pate:_ Y r'/u,d , 1923
I, /‘/UMBEEB AO/@"Z/ . have been fully advised

of my right to have a Release Hearing before a Magistrate without an
unreasonable delay after I have been booked into the Dade County Jail or
any District Station detention facility. I have also been advised that
at such Release Hearing held before a Magistrate, the conditions of my
release would be determined upon the consideration of my past record of
Court appearance, my community and family ties, my employment, and the
offense charged against me. I have further been advised of my right to
waive such Release Hearing by choosing, in lieu thereof, to post bail
bond in the amount prescribed by the Bond Schedule of the Court in which
the offense charged against me will be filed.

I understand the foregoing alternatives and freely, voluntarily, and

without coercion, choose to waive my right to Release Hearing before a
Magistrate.

WITNESSED\ BY:

\Q {\\ X VitceceedoZ

Signatire of person i
Fir Appearance Hearing™

504,01-273

73— 5087

Originclh

THE COUNTY COURT IN AND FOR DADE COUNTY, FLORIDA

NOTICE TO APPEAR TO SCHEDULE PRELIMINARY HEARING

Bond Out Date g‘-)q \lblk) 73 Case No.[s) 73 ’-20 é Q!t?

You are hereby notified that you are to appear at 3:00 p.m. on

Monpay/ . o JuL 4

{day of week) / {date} !

197 3 , in courtroom #.___S_, on the 2nd floor of the Metropolitan Justice Building at

1351 N. W. 12th Street, Miami, Florida, to schedule your preliminary hearing in the above case.

73— 5087




pdééé%;an/iﬁgaxwa%éauémv
Adorney at Law

Tcite 210- 1150 RBuiliding - 1150 Hputhuwest Forss oot Mg Foridiw 33130

371-0691 75 w50{7

-y

o
July 17, 1973 o At —
e 7
i
TEL -

085S
wg;g © o0
Clerk, Circuit Court 8 = B
Criminal Division L = 3
1351 N, W, 12th Street a o -5
Z a )

Miami, Florida

RE: State of Florida vs.
Humberto Lope=z

Gentlemen:

This will advise that the undersigned rep¥esents the
above captioned Defendant.

Kindly forward all copies of further proceedings and
notices directly to the undersigned.

Thanking you for your cooperation in this regard, I

remain
Very truly yours,
‘E&yfﬂ) D’vwiwﬁ “—%A)
MEL @(EENSPABN do
MG/mc

cc: Office of Richard Gerstein,
States Attorney
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CASE NO., 173-5087

STATE OF FLORZIDA, ) ,
_ DISCOVERY UNDER FLCRIDA CRIMINAL
Plaintiff } PRCCZLURE RULE 3.220
s ) S;AT:JZ“T 7. PARTICULARS UNDER
L.CATD CAAJI 7AL PRCCZDURE RULE
HUMBERTO LOPEZ ) 3,150 (o)
Dafendant. ) DEMAND FOR NOTICE OF ALIBI UNDE
FLCRIDY CRIMINAL PRCCEDURE RULZE
) 3.280 =

, | S o
Comes now, RICEARD E. GERSTZIN, State Attorasy of -
C'-

nth Jud1c1al Circuit of Florida, by and through the Lté

ol -
FOBN >

tD

signed Assistant State Attcrney, and files tﬁlS Discovery, St;%éu
] ment of Particulars, and Demand for Notice of Alibi under Flcfida
Cri;inal Procedure ﬁules 3.220; 3.140 (n) and 3.200,‘55 follows:

| 1. The alleged offense GCCered on or about

JUNE 29, 1973

at or in the vicinity of 460 WEST gzp PLACE, ' T,
" Dade County, Florlda. | * |

2. ‘The pexgsons, known to the State at this time, that

have information which-may be relevant to the coffense charge, and to

oy
any defense with respect thereto, are as follows:~

1, Richard Kelly, #0067
501 Palm Avenue
Hialeah, Florida S

2. Robert Potter, #104
Bialoah,?olice Department

3. Newton Porter, #905 K_
PSD=Crime Lab,

4, Lt, Russell Cole -
’ 501 Palm Avenue
'Hialeah Fire Department

5. !1111al Lynch
909 North Dixie

. 64 Tom Brodie,.
PSD, Crime Lab,

7. Charles Hale X :
Hialeah Fire Department ‘ _ o .

8. Robbie Clavier
Hialeah Fire Departnent

-9 Tom Quark
- pSD=Photos Department

s

NOTE: Paragraphs designated by asterik * apply to the reciprocal *
provisions pursuant to Rule 3.220 of the Florida Rules of Criminal
Procedure only. )



10,

11.

12,

13.

Ellory Richtarcik
Hialeah Police Department
Crime Lab.

Wayne Martin
Hialeah Water Department
3700 W, 4th Ave,

Mr, Warren
1401 East 4th Ave,
Florida Power & Light

Earnest Zaremba

Palm Springs Station
Post Office

635 W, 49 Place



ve  rEsbUGNL Lo gude X220 (aj(l) of ‘the Florida Rules
of Criminal Procedure, the State will disclose to defense counsel
and permit him to inspect, copy, test and photograph the material
and information, if any, provided for in paragrapns (ii) through
{xi), upon request, within five (5) days of receipt of this Dis-

overy at a mutually convenient place.

3]

4%, Pursuant to Rule 3.220(b)(3) of the Florida Rules
of Criminal Procedure, the State demands that within seven (7) days
aiter reccipt of this Discovery the cefense counsel shall furnish
to the prosecuting attorney a written list of all witnesses whom
tne defense counsel expects to call as witnesses at the trial or

. Pursuant to Rule 3,220 (h)(4) of the Florida Rules

5%
of Criminal Procedure, the State demands thzot within fifteen (13)
davys after recesipt of this Discovery that the defense disclose to
the prosecuting atiorney and permit him to inspect, copy, test, and

photogrash the following information and material which corressonds

to that which the defense sought and which is in the defendant's

(i) the statements of any person whem the defense
expects to call a2as a trial witness other than that og the defendant;

(i1) reports or statements of experts made in connection
with the particular case, including results of physical or mental
examinations and of scientific tests, experiments or compariscns;

(iii)any tangible papers or chjects which the defense
counsel intends to use in the hearing or trial,

6. Comes now, RICHARD E, GERSTEIN, State Attorney of

the Eleventh Judicial Circuit of Florida, by and through the under-
signed Assistant State Attorney, and files this Demand for Notice
of Intention to Rely upon Alibi Defense pursuant to Rule 3.200 of the
Florida Rules of Criminal Procecdure, demanding that the deferndant
furnish the prosecuting attorney with a Notice of Alibi, not less
thon ten (10) days prior to trial, stating the place the defendant
clains to have been at the time of the allegced offense and the names

and addresses of the witnesses by whom he proposes to establish such

an a2libi, if such a cefense will be relied upon at time of trial.



RICHARD E, GERSTEIN
STATE ATTORNEY

ASSI1STAND STATE ATTORNEY
LARRY BERRIN

CTroTIvPIaaTE oy Srhyrch

+
-~

T HERIEY CRRTIEY that a true agnd exacl cony of the above

and {oregoing was mailed to the MELVYN GREENSPAHN, SUITE 210-1150

BUILDING 1150 SOUTHWEST FIRST STREET, MIAMI, FLORIDA 33130

on this ]j“-‘-‘ day of AUGUST , 297 3 .

y—/“/

.._.\_::.W B et —
ASSISTART %TATE ATTORNLY
et ot & LARRY BERRIN

.
%

8/5273/bp



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA
IN AND FOR DADE COUNTY. CRIMINAL DIVISION

CAUSE NUMBERED —¢3=5087
STATE OF FLORIDA

JUDGE FERGUSON
Vs

HUMBERTO LOPEZ

N

va
?a_w;;mf)

3

NATRE TN
A

NOTICE OF HEARING

£0
02
i)

NS

12 pud 0OF any  EL.

1

"y 14 ALNNOS

51941

YOU ARE HEREBY NOTIFIED that the following pleadings herein, to-wit:
"MOTION TO AMEND THE INFORMATION"

are scheduled for hearing before the Honorable _ RALPH FERGUSON

b

Judge of this Court, at his Courtroom located on the Fourth-¥Floor, 1351 N, W,—12
Street

, Miami, Dade County, Florida, at

9:00 A.
on the _4th day of _September

, 1973

Please be governed accordingly.

ROBERT P. KAYE

CERTIFICATE OF SERVICE

The undersigned hereby CERTIFIES that a true copy of the above and foregoing
Notice of Hearing was mailed to

Melvyn Greenspahn, Esq.,, 1150 S, W. 1 Street
Suite 301

this the __30th day of _August

,19 73

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant Staté Attorpﬁg\

ROBERT P, KAYE

201.01~.198



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

CAUSE NUMBERED ___73-5087

STATE OF FLORIDA
VSs.

HUMBERTO LOPEZ MOTION TO AMEND INFORMATION =

7.

.A

4qd
9 e
[N

¢0

Yool
“
=

e
%

RICHARD E. GERSTEIN, State Attorney of the Eleventh Judicial Circuit of Flo

b v 8

e
-t
Y3

ida, prosecuting for and on behalf of the State of Florida, moves to amend the Information here-

tofore filed in this cause to change or correct the following, to-wit:

After the words "Hand Grenades,™ add the words "without having
a license or permit therefor.”

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of/Elorida

ROBERT P, KAYE

CERTIFICATE OF SERVICE

The undersigned hereby CERTIFIES that a copy of the above and foregoing Motion

To Amend Information was mailed

mailed or delivered
to: Melvyn Greenspahn, Esq. 1158 S.W, ii. Street, Suite 301

Attorney for Defendant ____, this the 30th day of August , 19 73

RICHARD E. GERSTEIN, State Attorney
Eleventh Judigésl Circyit of, Florida

By

‘Xssistant’ St{te Att
ROBERT P. KAYE

201.01-189



IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

CRIMINAL DIVISION

CASE NO. 73-5087

STATE OF FLORIDA, ) , ﬁ
Plaintiff, ) T *
~Vs— ) DEFENDANT'S WITNESS (LIS’—ﬁQT
HUMBERTO LOPEZ, )
Defendant, )

1. Mrs, Humberto Lopez
460 W. 42nd Place
Hialeah, Florida

2. Mr. Reinaldo Pattao
Mrs., Catalina Pattao
460 W. 42nd Place
Hialeah, Florida

3. All persons named on the State's Witness List.
MELVYN GREENSPAHN, ESQUIRE
Suite 210-1150 Building

1150 S. W. l1lst Street
Miami, Florida 33130

By M%Mw) 29%6;1/570 Q%VL)

R : Attzfne or Defendant

I HEREBY CERTIFY that a true ¢opyof the foregoing
Defendant®s Witness List was mailed to the office of the States
Attorney, 1351 N, W, 1l2th Street, Miami, Florida this 29th &y of

MMM/M) CD%W@!/US?O fc/wt)

August, 1973.

MELVY7 GRE7NSPAHN



CVENTH JUDLCIAL CIRCHT

TN THE CToGHIT COURT OF THE Binr T oo
L NOA NTY ~_arf,prt:[mI‘.%i.‘!, 1973

FLORIDA, IN AND FOR DADD COUN

CASE 0. 73-5087
JUDGE FERGUSON —

CRIMINAL DIVISION
STATE OF TLOPTIDA Fh
. hOiI{F OF TAKING OF
VSs. STATL N

HUMBERTO LOPEZ

DEFLNDANT .

TO: MELVYN GREENSPAHN, ESQ, -

. - -77
Suite 210, 1150 SW 1 St, . =
Miami, Florida 33130 5
You are herchby notified that thc undersigned 2
.“’; o

i e - R, . ) ) -
Assistant SHtate Attorney is taking the statement of

Mrs. Humberto Lopez, Mr, Reinaldo Pattao, Mrs, Catalina Pattao

at 2:00 P., on Wednesday , the 19th dav

of September , 1973 | at the

RICIARD E. GERSTEIN
STATE ATTORNLY

- ¢ ¢ -

By : ’«/WIW %:’ "'""’"? -
. OBERT P /
- }651qtﬂﬁLK§t ate \ﬁ%cvqu
k4

CERTITICATE OF SERVICE

oin

L3}

r Yy AN A Ty o,y 4 . E - . . o N -
T HE20RY CERTIFY that a true cony of the fore

03y
e

e

O

PO ————

Notice of Takine of Statoment was nualled/delivered

Melvyn Greenspahn, Esq,, Suite 210, 1150 S,W, 1 Street,

liani, Florida s this o dav of

September , 19 73

. "”\ A

:\ lbitl&l—{v
ERT P, KAYE -



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF
FLORIDA IN AND FOR DADE COUNTY SPRING TERM, 1973

CRIMINAL DIVISION
CASE NO, 73-5087
JUDGE FERGUSON

STATE OF FLORIDA éﬁa
Vs. SUPPLEMENTAL WITNESS LIST
HUMBERTO LOPEZ,

DEFENDANT,

COMES NOW RICHARD E. GERSTEIN, State Attorney of the
Eleventh Judicial Circuit of Florida, by and through the
undersigned Assistant StateAttorney, and files this

Supplemental Witness List as follows:

In addition to those witnesses previously furnished,

the State may call the following witness at time of trial:

Lloyd Erwin

Alcohol, Tax and Firearm Division
Treasury Department

P, 0. Box 2009

Atlanta, Georgia 30301

RICHARD E, GERSTEIN
STATE ATTORNEY

BY: Gerda A

o

¥
F

Assistant State Attorﬁey

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing
Supplemental Witness List was mailed to Melvyn Greenspahn,

Suite 210-1150,Building, 1150 S, W, 1 Street, Miami, Florida,

this day of September, 1973.
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TOBERT . KAYE <
Assistant State Attorney




IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,

IN AND FOR DADE COUNTY
CRIMINAL DIVISION

CAUSE NUMBERED __73-5087

JUDGE FERGUSON
STATE OF FLORIDA

VS,

MOTION TO AMEND INFORMATION
HUMBERTO LOPEZ

P

pa-

RICHARD E. GERSTEIN, State Attorney of the Eleventh Judicial Circuit of Flor-

ida, prosecuting for and on behalf of the State of Florida, moves to amend the Information here-
tofore filed in this cause to change or correct the following, to-wit: To include Section

552.22, the penalty clause of Chapter 552 Florida Statutes.

RICHARD E. GERSTEIN, State Attorney

Eleventh ]u@jg’aWri
o2 AT [ <

;o . ~\\' éﬂssistant State”Attorn
ROBERT P, KAYE
CERTIFICATE OF SERVICE

The;undersigned hereby CERTIFIES that a copy of the above and foregoing Motion
To Amend Information was _mailed

1 o i (mailed or delivered)
to: ___Melvyn Greenspahn, Esq, 1150 SW 1 Street, Suite 301, Miami,
Florida
Attorney for Defendant __, this the 20th  4ay of September ,19_73

RICHARD E. GERSTEIN, State Attorney

Eleventh Jugicsal Circ 7‘?06
By // _

' — s
ﬂ Assistant State Attomy —
ROBERT P, KAYE

201.01-188



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA
IN AND FOR DADE COUNTY.

CRIMINAL DIVISION
CAUSE NUMBERED — 1 2-9087

STATE OF FLORIDA : JUDGE FERGUSON

Vs

HUMBERTO LOPEZ : NOTICE OF HEARING

YOU ARE HEREBY NOTIFIED that the following pleadings herein, to-xx;it: &
MOTION TO AMEND THE INFORMATION

are scheduled for hearing before the Honorable RALPH FERGUSON ,

Judge of this Court, at his Courtroom located on the — Fourth Floor, Justice Bld

, Miami, Dade County, Florida, at 9200  A.y

on the 29th day of September , 19 73

Please be governed accordingly.

RICHARD E. GERSTEIN, State Attorney
Eleventh ]u ial Cjropit of F, ogda

By / C"\ o
/; Assistant State/Attome
ROBERT P, KAYE

CERTIFICATE OF SERVICE

The undersigned hereby CERTIFIES that a true copy of the above and foregoing
Notice of Hearing was mailed to Melvyn Greenspahn, Esq., 1150 S,W, 1 Street,

Suite 301, Miami, Florida

this the 20th _ 4ay of _September , 1073

RICHARD E. GERSTEIN, State Attorney

Eleventh ]yncmt of Flon a

yAsmstant State Att{)rney
ROBERT P, KAYE

201,01-.198



IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT

IN AND FOR DADE COUNTY, FLCRIDA
CRIMINAL DIVISION

Case No: 73-5087

THE STATE OF FLORIDA ) o (p

~VS~- ) mzA ;

HUMBERTO LOPEZ, ) o
Defendant i

NOTICE OF HEARING

TO: STATE ATTORNEY
1351 N, W. 12th Street

Miami, Florida

YOU ARE HEREBY NOTIFIED that the undersigned has set down for

hearing before the Honorable Ralph Ferguson ’

one of the Judge's of the above styled Court at the Metro Justice

Building
Date December 12, 1973 Time 9:00 a.m

or as soon thereafter as counsel may be heard on:

MOTION TO SUPPRESS

MELVYN GREENSPAHN, ESQUIRE
Suite 210-1150 Building
1150 8. W. lst Street
Miami, Florida 33130

M’d i) fgjz/%/w/oagvd

Atﬁjrneg/for Defendant

{4

I HERERBY CERTIFY that a tru: and correct copy of the forsgoin
hand-delivered

s mobded this 7th d2y of pecember » 1973, to the above named

| Me&«;ﬁ& L%;z/s/oagw |

(4

addry




IN THE CIRCUIT COURT OF THE 1l1TH
JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA
CASE NO: 73-5087

CRIMINAL DIVISION

STATE OF FLORIDA, ) o=

Plaintiff, ) =

Qi I

Wi ~

—vs- )  MOTION TO SUPPRESS / -

HUMBERTO LOPEZ, ) SR
Defendant, )

)

COMES NOW the Defendant by and through his undersigned
attorney and pursuant to Rule 3.190 (h) (1) (2)(3)(4) and Rule 3.190
(I) (1) (2) (3) of the Florida Rules of Criminal Procedure does
respectfully move this Court to suppress as evidence in this cause
all tangible items of property and other evidence seized by the
police from the Defendant, the home and appurtenances thereto within
which Defendant resides or otherwise situated upon said premises.

As grounds therefor, the Defendant would show unto the Court
that said evidence was obtained by the police as a result of an
unreasonable search and seizure in violation of the Defendant's
rights guaranteed by the Fourth and Fourteenth Amendments to the
United States Constitution and Section 22, Declaration of Rights,
Florida Constitution, in that :

1. The property was illegally seized without a warrant.

2. The search of the premises resulting in the seizure of
the materials and objects herein sought to be suppressed was conducted
unlawfully and contrary to the criteria and standards set forth by
the Supreme Court of the United States establishing the manner and

means by which such a search and seizure may be lawfully carried out.



In the instant cause, the fire department of the Municipality
of Hialeah, Dade County, Florida was summoned by an unknown source
to the premises commonly described as 460 W. 42nd Place, within the
confines of thé boundries of the Municipality of Hialeah, Dade County,
Florida on June 29, 1973 in order to extinguish a fire or fires
emanating from and upon said described premises. The fire department
officers and men upon the scene effectively extinguished all fires
upon the premises and abated all apparent fire sources upon said
premises. Subsedquent to the extinguishment of the fires and the
abatement of any eminent necessity to proceed with further activity
and absent any emergency, the Fire Prevention Bureau of the City of
Hialeah was called to the scene to investigate the origin of the
fire that had been extinguished. A singular and primary purpose of th
Fire Prevention Bureau was to determine, by its investigation, whether
the fire had originated as an act of arson and therefore, the quality
of the investigation so conducted was that of a criminal as opposed
to administrative investigation.

At no time did any person competent to do so give consent to
further search in and upon the premises.

It is respectfully submitted that at such time as the fire
department of the City of Hialeah had extinguished the fire upon the
premises in question and abated the necessity of any further affirmati
fire fighting action, any investigative acts conducted by either fire
or police authorities, absent the consent of a person competent to
give such consent, in the effort to determine whether the fire was
originated by a criminal agency constitutes a clear violation of the
constitutional rights of such persons who may ultimately be charged
with a criminal offense as a direct and sole result of seizures made

in the course of such search upon the premises. In the instant case,



neither the Defendantror anyone else competent to give consent to

such a search gave such consent. Further, if such consent had been
given without a declaration by the fire or police authorities as to
the purpose of their search, such consent having been made coercively
would not be justified as consentual. If an individual merely
acquiesces to what he takes to be the authority of the officer to
carry out a search, the seizure thereupon obtained cannot be sustained

on a theory of consent. Amos versus United States, 255 U.S. 313, 41

S.Ct. 266.

The premises which were subjected to the search in the instant
cause were residential in nature. A search made by officers of the
Fire Prevention Bureau and ultimately officers called by that bureau
from the various law enforcement agencies of the City of Hialeah,

Dade County, and the Federal Government, in the instant cause was made
after the fire and for the purpose of obtaining by investigation

evidence of arson. In the now landmark decision of Frank versus

Maryland, 359 U.S. 360, 79 5.Ct.804, Rehearing denied-360 U.S. 914,
79 §.Ct. 1292, the Supreme Court of the United States was faced with
the gquestion of whether a search warrant was needed for a statutorily
authorized inspection by a city health inspector. 1In the Frank Case,
the Court held that a warrant was not required because, among other
The holding of the Frank Case, therefore, permitted inspection (i.e.,
search) of a residence by municipal officers to detect and prevent
fire and health hazards without a warrant provided that such search
was not in the nature of a criminal investigation and no seizure of
evidence for criminal prosecution took place.

Subsequently, in 1967 the Supreme Court of the United States

case
in the landmark/of Camma versus Municipal Court of San Francisco,

387 U.S. 528, 87 s.Ct. 1727, even further elaborated upon the


http:E.r.2.s~c.'!:!t.!.oE
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rights of the occupant of residential premises. In overruling the
Frank decision heretofore cited, the Supreme Court of the United State
rejected the distinction previously drawn between searches for evidenc
of crime and administrative inspections and concluded that such
inspection, even if not for the purpose of discovering evidence to
be used in a criminal prosecution, could only be carried out pursuant
to a warrant. The Court held:

"It is surely anomalous to say that the individual

and his private property are fully protected by the

Fourth Amendment only when the individual is suspected

of criminal behavior., For instance, even the most

law-abiding citizen has a very tangible interest

limiting the circumstances under which the sanctity

of his home may be broken by official authority,

for the possibility of criminal entry under the

guise of official sanction is a serious threat to

personal and family security."

In both the Camma and See Cases as aforecited, it has been
held that a nonconsentual inspection of residential premises is
impermissible in the absence of a warrant., In the instant case,
failing to secure a search warrant under accepted statutory authority
and upon the showing of probable cause, the further entry and search
of the premises upon which the Defendant resided was unlawful. In
the instant case, a warrant couid, had probable cause for its issuance
existed, been easily obtained and without prejudice to the investigati
of the fire and police authorities.

Consequently and for the reasons as aforestated, it is
respectfully submitted that the search of the premises in guestion
made by the fire and police authorities of the Municipality, County
or State in the instant cause was unlawful and any articles or objects
thereby obtained for the use by the authorities in the prosecution of
the Defendant herein should be accordingly suppressed.

MELVYN GREENSPAHN, ESQUIRE
Suite 210-1150 Building

1150 8. W. lst Street
Miami, Florida 33130

M’E@%f@ @%waméca fﬁw)

Att7&nekjfor Defendant

BY:
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I HEREBY CERTIFY that a true copy of the foregoing Motion to
Suppress was hand-delivered to the office of the States Attorney,

1351 N. W. 1l2th Street, Miami, Florida this 7th day of December, 1973.

Mw"”}/”() E%;L@w/fno Qﬂﬂ)

MEL)IYN ENSPAHN




THE STATE OF FLORIDA
VS.
HUMBERTO LOPEZ,

Defendant,

V,/

IN THE CIRCUIT COURT OF THE ELEVENTH
JUDICIAL CIRCUIT, IN AND FOR DADE COUNTY,
FLORIDA,

CRIMINAL DIVISION

CASE NO: 73-5087

)

NOTICE IS HEREBY GIVEN that GINO P, NEGRETTI, Attornéy at ™

) NOTICE OF APPEARANCE ~ _ —
o o K

) 8
oy :1
) } p A
Z ) A
SEZD = N
Sl %] :“Z
o w v
v

Law, of Suite 103, 3061 N, W, 7th Street, Miami, Florida hereby files his

Notice of Appearance in the above and foregoing cause and prays to be

furnished with all moving papers and Notices of Hearing in the above and

foregoing cause as Attorney of Record for Defendant.

Humbe rto Lopez
Suite 103

3061 N.W, 7th Street
Miami, Florida 33125
Tel: 649-5104

I HEREBY CERTIFY that on this 16th day of October, 1975

a true and correct copy of the above and foregoing Notice of Appearance

was personally delivered to HON., RICHARD GERSTEIN, State Attorney,

1351 N. W, 12th Street, Miami, Florida 33
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IN THE COUNTY COURT IN AND FOR DADE
COUNTY, FLORIDA - MAGISTRATE'S DIVISION

Case No. 73-11927

STATE OF FLORIDA, : 2 ~ |
: I

Plaintiff, AT I

: 7/ s

-vs- . \;,‘; RN .:_j

: fooyo =

HUMBERTO LOPEZ, : o N

De fendant.

- - O o - —

The above-entitled cause came on for hear-
ing before the Hon. John A. Tanksley, Judge of the

above-styled Court, at the Metropolitan Justice

Building, 1351 Northwest 12th Street, Miami, Florida,

on Tuesday, July 10, 1973, at 10:15 a.m., pursuant

to Notice.

FILED FOR RECORD |

Date__ 23 JU! 1973 i

% % % K % RICHARD P. BRINKER
CLERK Ciwe¢ IT COURT

i et

HAR-MEL REPORTERS, INC.




APPEARANCES:

HON. RICHARD E. GERSTEIN,

State Attorney,

By: GERALD GIRALDI, ESQ.,
Assistant State Attorney,

On behalf of the State of Florida.

MELVYN GREENSPAHN, ESQ.,
1150 Southwest 1lst Street,
Miami, Florida,

On behalf of the Defendant.

INDEX
Witness Direct Cross
Richard Kelly 5 10
Thomas G. Brodie 13 15
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Thereupon the following proceedings were had.

THE COURT: Let the record show that
the preliminary hearing scheduled for Humberto
Lopez, set for 10 a.m., July 10th, 1973, is before
the Court; that the defendant is present.

I do not have an appearance, Counsel.

MR. GREENSPAHN: I filed one the
last time I was here.

THE COURT: Here we are.

The defendant is represented by
Melvyn Greenspahn.

Are you ready for hearing, Mr. Green-
spahn?

MR. GREENSPAHN: We are, sir. The
plea is not guilty.

THE COURT: State ready?

MR. GIRALDI: State is ready.

THE COURT: Enter a Not Guilty for
the defendant.

Who is handling it?

MR. GIRALDI: I am; your Honor.

MR. GREENSPAHN: Your Honor, if it

please the Court, although it is not my customary

HAR-MEL REPORTERS, INC.




practice to do so in a preliminary hearing, I would
ask that the exclusionary witness rule be invoked.

THE COURT: It is as proper at this
hearing as any others. Wait until everybody is
sworn.

All witnesses before the Court who
are going to testify in this case.

Swear them in.

(Thereupon the witnesses

were duly sworn.)

THE COURT: The Rule has been invoked
on witnesses. That means that all witnesses are re-
quired to remain outside of the courtroom. You will
be called in one at a time to testify. You are not
to discuss your testimony among yourselves or with
anyone else, either before you testify or after you
testify. Everybody understand the Rule?

Who is the first witness?

MR. GIRALDI: It will be this gentle-
man right here (indicating).

THE COURT: Everybody else step out.

(Thereupon the witnesses

were excused.)

HAR-MEL REPORTERS, INC,




Thereupon
RICHARD KELLY
was called as a witness by the State and, after
having been previously duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION

BY MR. GIRALDI:

Q State your name and official position,
please.

A Richard Kelly, Police Officer, City
of Hialeah, Dade County, Florida.

Q Were you so employed on the 29th of
June, 19737

A I was.

Q On that occasion did you happen to
see--

THE COURT: Mr. Greenspahn, the de-
fendant speaks English?
MR. GREENSPAHN: Yes, sir, very

fluently.

Q (By Mr. Giraldi) On this date did
you have occasion to see one Humberto Lopez?

A Yes, I did.

HAR-MEL REPORTERS, INC,




Q At what address, sir?

A At 460 West 42nd Plaée, in the City of
Hialeah.

Q What if anything drew your attention
to this particular address on this date?

A I was called to the scene due to the
fact there had been a fire of suspicious origin.
The Hialeah Fire Department requested us on the
scene.

Q What if anything unusual did you
observe when you arrived?

A Upon arriQal I observed, in the
utility room, a 20 millimeter cannon laying against
the wall, a 60 millimeter mortar laying outside the
door, and assorted ammunition, explosives.

MR. GREENSPAHN: 1If it please the
Court, your Honor, I object to the characterization
of, "explosives," which is the crux of the offense.
Explosives must be defined.

THE COURT: What type of explosives?
Describe them for the Court.

THE WITNESS: It was hand grenades,

military type Mark II.

HAR-MEL REPORTERS, INC.




THE COURT: Anything else of explo-
sive nature?

THE WITNESS: Assorted ammunition.
I don't think that would be under explosives.

MR. GREENSPAHN: It is not included
in the statute, Judge.

Q (By Mr. Giraldi) What if anything
did you do when you first observed it?

A We had everybody stand’back from the
scene. I called my office and had them notify the
FBI and Dade County Bomb Squad.

Q Where was the defendant at this time?

A The defendant was walking on the
street, up and down.

I went over and I asked him if he was
the owner of the house. He stated yes.

Q Now, did you make an official check
of the records?

A Yes. I called West Palm Beach, the
Office of the State Insurance, where the Fire
Marshal, William Lynch, is located.

Q And did the defendant have a permit

to have explosives under the state law?

HAR-MEL. REPORTERS, INC.




MR. GREENSPAHN: Excuse me, your
Honor. At this point, first of all, counsel's
questions are all leading.

Secondly--

THE COURT: Do not lead him.

MR. GREENSPAHN: Secondly, the
officer is relying on hearsay testimony.

THE COURT: It is proper at a
probable cause hearing if it involves an official
agency. I do not require them to come down here
for a probable cause hearing.

MR. GREENSPAHN: However, your Honor;
if he is going to talk about anything related from
the Fire Marshal's Office, he has got to indicate
who it was that gave him that information, where
it was that information came from.

THE COURT: 1 think that is important.

Q (By Mr. Giraldi) Who did you con-
tact?

A William Lynch.

Q Who is he?

A He is the State Fire Marshal.

THE COURT: And where did he obtain

HAR-MEL REPORTERS, INC.
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the information that he gave you?
A At the West Palm Beach office, where
his office is at.
THE COURT: 1Is that where they keep
all the permits on explosives?
THE WITNESS: fes.

Q (By Mr. Giraldi) What did that check
reveal?

A There had never been a license issued
to Mr. Lopez to store or keep any explosives.

Q What if anything did you do in re-
gards to the explosives?

A The explésives were turned over to
the Dade County Crime Lab, Newton Porter. He took
the explosives out of my direction and they were
given to Tom Brodie, of the Bomb Squad, and he took
them in.

Q Did this all happen in Dade County,
Florida?

| A It did.
THE COURT: Cross.
CROSS EXAMINATION

BY MR. GREENSPAHN:

HAR-MEL REPORTERS, INC.
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Q Officer Kelly, were you the first
police officer on the scene?

A No, I was not,.

Q Were you the lead investigator in
this case?

/A Yes.

Q Did you attempt to determine the
ownership of the house by any other means than those
that you described?

A I made a check on the possession of
the house in the records of the Postal Department.
They showed that Mr. Lopez had lived in the house
since November.

The City of Hialeah Water Supply
showed him as being in there since November.

Q Does anybody else live in that house?

A His wife and, I think it is, his
mother or his father or his wife's parents.

Q Other members of the family living
in that house?

A Yes.

Q Describe the area--

THE COURT: Let me ask you one ques-

HAR-MEL REPORTERS, INC.
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tion. 1Is there anyone living at that home, as far
as you can determine, who is not related to the
defendant?

THE WITNESS: No, sir.

Q (By Mr. Greenspahn) Do you know, of
your own knowledge, that, in fact, the premises and
the improvement, the house on the premises, is not
owned by Mr. Lopez?

A Yes; I ran a check, and the Dade
County Tax Assessor shows the house to be owned by
a Jose Sanchez, who lived in Reparto Apolo, Puerto
Rico.

Q Do you know by what means these
various articles, including the 20 millimeter cannon
and the mortar and the hand grenades, came to be
upon the premises?

MR. GIRALDI: Objection to the form
of the question.
THE COURT: Overruled.
If you know.
THE WITNESS: No, I don't know.
Q (By Mr. Greenspahn) Do you know,

based upon your investigation, who was present at

HAR-MEL REPORTERS, INC.
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the time the first officer--whether it be a fire
officer or police officer--came upon the scene?

A Not definitely, no.

Q Do you know, of your own knowledge,
whether, in fact, Humberto Lopez was present at the
time that the first fire officer or first police
officer came on the scene?

A I don't know at the first. When I
had arrived, he had been there prior, and he had
made statements to firemen.

Q You do not know if he was there,
though, when the firemen appeared?

A Yes, he was there when the firemen
appeared.

You mean, when they first, initially

arrived on the scene?

Q Yes.
A No, I don't know.
Q In fact, do you know that he was at

work at the time?
A No, I don't.

MR. GREENSPAHN: That is all I have.

MR. GIRALDI: Send in Brodie, please.

HAR-MEL REPORTERS, INC.
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(Thereupon the witness
was excused.)
Thereupon
THOMAS G. BRODIE
was called as a witness by the State and, after
having been previously duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
BY MR. GIRALDI:
Q Would you state your name and offi-
cial position, please.
A Thomas G. Brodie, Criminalist for
Dade County Public Safety Department.

THE COURT: He is qualified for the
purposes of this"hearing.

I think your work has been with
matters involving detonations and explosives and
things of that type, hasn't it?

THE WITNESS: Yés, sir.

THE COURT: How long have you been
doing that?

| THE WITNESS: 17 years.

THE COURT: That is qualified for

HAR-MEL REPORTERS, INC.
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this hearing. 1 am not going to let either one go
into further qualification on him.
Go ahead.
Q (By Mr. Giraldi) Mr. Brodie, in
reference to the case that is before the Court, at

any time did you receive any of the evidence to

test?
A Yes, sir.
Q What evidence, if any?
A Those were four Mark II fragmentation

hand grenades.
Q What if anything did you do with any
of them?
A I stored them in the magazine and I
later tested one of them with a--
MR. GREENSPAHN: Judge, excuse me.
Can we have a predicate as to how the hand grenades
came into Mr. Brodie's possession.
THE COURT: How did you get ahold of
them?
THE WITNESS: They were on the dining
room table of the hoﬁse.

THE COURT: Did you go to the location

HAR-MEL REPORTERS, INC.
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yourself?

THE WITNESS: Yes, sir.

THE COURT: You recovered them your-
self, from the premises?

THE WITNESS: Yes, sir.

THE COURT: Go ahead, you can go
into your testing. You tested them how?

THE WITNESS: I pulled the pin on
the grenade from a distance, with a string, and the
safety lever flew off and the grenade exploded in
approximately four seconds, and it was an explo-
sive,

THE COURT: C(Cross.

CROSS EXAMINATION

BY MR. GREENSPAHN:

Q Do you know, of your own knowledge,
Mr. Brodie, how the hand grenades came to be on
the dining room table?

A Only by hearsay.,

Q What have you heard?

A That Criminalist Newt Porter had
picked them up out of the utility room and put them

on the dining room table.

HAR-MEL REPORTERS, INC,
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Q Do you know how many had been picked
up from the utility room and brought to the dining
room table?

A Four.

Q How many did you ultimately retain
in your possession?

How.many do you now have?

A I have three left.

Q Now, sir, do you have any knowledge,
at all, as to any other facts relating to this case,
as to, particularly, the manner and method by which
the objects that you have heard about as being
stored on the premises came to be on the premises?

MR. GIRALDI: Judge, I am going to
object to the form of that question.

MR. GREENSPAHN: Well, let me shorten
it.

THE COURT: 1I think it is going be-
yond the scope of his participation in the case.

MR. GREENSPAHN: That is what I want
to know.

Q (By Mr. Greenspahn) There is nothing

more that you have personally investigated with

HAR-MEL REPORTERS, INC.
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regard to this offense?

THE COURT: Did you make an investi-

gation yourself, or did you only do those duties

you were requested to do in reference to this

matter?

requested to.

sir.

ant?

or dismissal.

THE WITNESS: Only the duties I was

THE COURT: Sustain the objection.
MR, GREENSPAHN: That is all I have.

THE COURT: Step outside, please,

(Thereupon the witness
was excused.)
MR. GIRALDI: State's case.

THE COURT: Anything for the defend-

MR. GREENSPAHN: Move for discharge

There is nothing showing that the

items that were described by the police officer,

or by Officer Brodie, were in the possession, as

contemplated by the laws of the State of Florida,

by this defendant.

THE COURT: Oh, I think there is

HAR-MEL REPORTERS, INC,
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enough to show it. I think the checks that the
officer made show that he had control of the prem-
ises from November. It is sufficient for probable
cause, barring any testimony from any other source
as to the fact that he does not.

MR. GREENSPAHN: Also, I would call

to the Court's attention the statute, which is 552.

I do not know if the Court has reviewed the
statute,

There are administrative remedies
available the State must first enforce before a
criminal prosecution can ensue. They consist of a
cease and desist order and various notices to the
defendant or the possessor.

THE COURT: I am going to bind him
over, Let the trial court go into that.

How much bond is he on now?

MR. GREENSPAHN: It is a thousand-
dollar bond, your Honor.

He is a reputable member of the

community. He has a steady, good employment.

THE COURT: Any record on the defend-

ant?

HAR-MEL REPORTERS, INC.
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THE CLERK: No.
THE COURT: Same bond.
(Thereupon the above pro-

ceedings were concluded.)

K ok ok KX X
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CERTIFICATE OF REPORTER

STATE OF FLORIDA )
) SS:
COUNTY OF DADE )

I, BRUCE HARTMAN, do hereby certify that

)
I reported the foregoing hearing before the Hon.
John A. Tanksley, Judge of the above-styled Court,
at the time and place hereinabove set forth; and
that the foregoing pages numbered from 1 through
18a, inclusive, constitute a true and correct tran-
scription of my shorthand report of the proceedings
at said hearing.

WITNESS MY HAND at Miami, Dade County,

Florida, this 19th day of July, 1973.

Reporter
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IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR DADE

COUNTY, FLORIDA

STATE OF FLORIDA, :

Plaintiff,
-vs- CRIMINAL NO. 73-3087 3
S
SR 8 2
HUMBERTO LOPEZ, Raz 3
8ty 0™ 2
Defendant. 38’1? m
-l A
FEEO0N o
------------ x 2 = 3
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The deposition of RUSSELL DEAN COLE, a witness
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and for the State of Florida at Large, at the time and
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Thereupon--
RUSSELL DEAN COLE
was called as a witness on behalf of tHe Defendant and,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
BY MR, GREENSPAHN:
Q All right, sir, please state your name
and your professional address.
A Russell D. Cole. Dean, middle name.

My professional address--That is my home address?

Q The address--

A Fire Prevention Bureau, 501 Palm Avenue,
City Hall.

Q What is your capacity with the City of
Hialeah?

A Lieutenant in charge of Fire Prevention

or Fire Marshalj, if you wish.

Q All right, sir, how long have you been
vested with the authority of Fire Marshal’ in the City
of Hialeah?

A As of April 1 of '73, till now, through

now.
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Q How long have you been in the fire service

of the City or any other municipality, State or County?

A 14 years total.

Q Has all that time been in the City of
Hialeah?

A Yes.

Q Okay.

Lieutenant, did you have an occasion in
the course of your official duties to investigate a

fire at 460 West 42nd Place in the City of Hialeah?

A Yes.

Q On June 29th of this year?
A Yes, sir.

Q All right.

Can you tell us at what time you received
notification that such a fire existed and your service
as the Fire Prevention Bureau as opposed to line firemen
would be required?
A Approximately 10:30 and about eleven
minutes after the initial fire crew attacked the fire
and had it partially subdued and I could add to that--

Q Go ahead.
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A But you might already have that question.

Q Go ahead.

A I would add amd probably concur very simply
a matter of record the fire crew on their initial attack
of the fire are trained and instructed to notice anything
of a suspicious nature concerning the fire itself and they
became suspicious and asked for the Fire Prevention Bureau
in the form of myself as it occurred to come to the scene
to in fact aid them or to assume to take notice of what
they saw that alarmed them and passed it to us to see if
it were--If we could deem it important or in fact, of a
suspicious nature and then pursue further inquiries.

Q All right.

We have had Lieutenant Fogel's testimony
that he became suspicious because of the nature of the
two fires and the closed door which he described as being
a locked door to the utility room that there might be the
employment of some exterior agency, criminal agency, if
we can and that's why he called Fire Prevention.
In any event, you arrived on the scene at

approximately 10:35 as indicated on the alarm report?

A Correct. My unit was 153. There may have
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been a slight error. The dispatcher did dispatch me and
Charles Hale in unit 153 first and then they asked or our

second unit to come in or I asked because I wanted all three

of us there.

Q That would be Mr. Clavier?
A Mr. Clavier, correct.
Q There is some question as to who was

driving 152 and who was driving 153, it's not terribly
important.

In any event, when you arrived on the
scene at 10:35, what other fire personnel were then
present?

A That would be Lieutenant Fogel and his
fire crew which I believe was Glen Bretch and Reynolds
and possibly another man who was on that fire truck,
Those three, possibly a fourth.

Q At that point were there any police or
law enforcement agencies on the premises?

A No, sir.

Q When you arrived on the scene to what
point on the premise did you go and what did you observe?

A We immediately advanced to the fire scene
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and it was very hot and still smoking. The boys were
still putting water. We stepped back a few feet and I
observed a desk rather badly burned right near the door

of the utility room. At that point Lieutenant Fogel and

I discussed the rather strange appearance of a burned
desk and then a burned utility room and the louvers of

the utility room door, enamel white, not burned or not
appearing badly scorched or even smoked up. That led me
or attributed to the reasonable assumption that there were
in fact, two fires,

At this point nothing had been further
uncovered in this room. We were in the process of start-
ing to remove a hand truck and lawn mower and--

Q This is what is referred to as an over-
haul?

A This would be the overhaul, yeah,. Very
simply a thousand times out of a thousand fires we'll do
this as I mentioned earlier. It's normal for fire crews
to do, in fact, rather than stand there and just flood
the room with tons of water. There's still a chance that
in this type of material, any type of material, there can

be embers that did not receive the water,
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Q When you first observed the utility room
was there any indication to you by way of smoke or any
other sign that there were, in fact, yet burning embers
or other sources rekindling?

A It was still not at all under control as
far as the initial flames were not to be down and there
were pads and furniture in there that was covered and a
lot of hidden smoke pockets that providing height and
smoke which right away tells the fireman with a room
with this many goods you can't--You want to get a ladder
and look down to see if the fire entered the main house
through the eaves, something like this. It was quite
aways from what we call a controlled situation.

Q Okay.

What, at that point, did you do, sir?

A I asked who was the owner of the house
and I believe the owner was present with us or very short-
ly became present or was in the general area, I think
Lieutenant Fogel said it's Mr. Lopez. He's talking with
his wife now or he'll be right heré. He's the gentleman.
And when he came over I think I relayed what I already

seen into a question to him, something like I'm here--I
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may possibly ask you some questions about what we term

as a suspicious situation here because he was not there
when the fire broke out and no eye witnesses told us the
utility room burst into flames or anything like that. We
had to start thinking about asking questions to kind of
solve this rather queer looking scene, what appeared to
be two separate fires.

It was determined then that we wédld start
pulling stuff out of the room and that Mr. Lopez' truck
or whoever's truck was parked in the carport--It would
be easier for all of us if we pushed this vehicle back.

I don't believe anybody had the key. It was locked or

out of gear. We pushed it back.

Q I understand he assisted you at your
request?

A Yes, sir.

Q Let me stop you there, Lieutenant, and

ask you this: You said it was at this point you decided
to pull things out of the room?

A Well, it was at that point the fire crew
would have started anyway regardless whether I was there

or not and I didn't instruct them to hold off., I did tell
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them I'm viewing this now and that I made no objection
to emptying the room because this is their job. They
would be chewed out for not doing it.

Q Was it your understanding the door to the
utility room was locked when the first unit arrived®there?

A Yes, that's true.

Q All right.

You know now based on your investigation
who was actually present on the premises when the fire
was either initated or when it was reported to the fire
department?

A Just from my--From no further investi-
gation or reasons we already had discussed--Although I
did make a return on September 6th and talked to the
family and Mrs. Lopez I assume the senior members of the
family were home and Mrs. Lopez.

Q How about Mr. Lopez?

A No, no. He was there when I got there,
but the fire crew said when they arrived they didn't see
him or no one came in his person until somecmoments after
he appeared to have driven up in a truck or car and came

forward naturally worried about his house.
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Q Did you ever determine who had the key to
gain access?

A No, I did not press that information. I
took it at face value. The fire crew said the door was
locked. They knocked out some slats and I think opened
it from the inside.

Q Would you in the investigation of the
arson which I understand was your principal concern, would
you be concerned in knowing who, if anybody, had keys to
that room?

A No, because I would have assumed the door
was locked and that an arsonest would not need a key to
set fire to the utility room. I would assume the arsonist
could go to the rear window and take a small container
with flammable liquid and throw it through the jalousies.
Of course, it would go through the screen and then set fire
or spread the flammable liquid on the desk and set fire to
it or flip a match in the slats and then set the fire.

Q Were those jalousies open?

A They were intact. They were about halfway
in the fully opened position.

Q These are jalousies on the door or rear
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window?

A In the rear window. The door was a built
non-adjustable slatted louver door.

Q Did you find evidence of any such property
as gasoline or some flammable liquid at the rear window?

A No, sir, we didn't detect an odor of
gasoline. I did not detect scorching about the rear wind-
ow where I suspected the arsonist would have 1it the room
because residual fuel I surmised would be present on the
scene and on the window the fire would also be burning
there from the dripping of flammable liquid that I at the
time had to consider was the alleged or the possible
arsonist--

Q Even though the purpose of this deposition
and further proceedings doesn't really concern it with the
arson aspect of it, I would be curious to know first of
all, are you still at the belief that it was an act of
arson?

A No, I revised the thinking that I did do
for probably an hour. I was still puzzled by what appear-
ed to be two separate fires, the desk and the utility room

with the door in between not scorched.
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Now, I was not so strong on pursuing arson
as some time went by because in the room there was a gas
can. I believe a plastic three or four gallon or possibly
five gallon gasoline can that's used to service lawn
mowers and what not that had been burned on the top. The
cap appeared to be missing.

Now, in that room with that amount of
combustibies I believe the can of gasoline and the lawn
mower and a gas hot water ekposed flame. It is really
conceivable I believe, although not as probable as I
might lead you to believe, it's conceivable that the gas
could have been a little spilled there from whoever used
the gasoline--Later I think Mr. Lopez Senior from a remark
from Mr. Lopez Junior made.

At any rate it is conceivable that the
flammable liquid in the form of the gas can and the lawn
mower could have filled the room with an explosive mixture
even though the window was open and that the source of the
ignition could have been the hot water heater suddenly
signaling on, when they do signal on there's a flame. I
believe the presence of the flammable vapors--That is

usually when the exact fire begins and it would appear
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in the form of a low level explosion.

Q Just a second. Let the record indicate
it's a blowing or winding sound.

A Right. I can't characterize it. A low
level rather minor expanding of the mixture not a contain-
ed explosion which would render walls apart.

It is conceivable that at that point
there was a flame that shot through the louvers and
directed themselves through the desk which is in the
proximity.

Q Are you présently pursuing an investiga-
tion as to arson? Have you closed the case?

A I haven't closed it. I'm holding it
open until such time--Revisiting, it won't help me any.
We have photos, I. D. people took photographs. I'm
in the air as to the arson or as to the accidental aspects.
I'm not too certain that it was arson. I'm not certain
it was not. I would like to talk to anyone who might
bring my opinion to a stronger degree towards arson by
process of elimidnation such as the passing of those who
would be who owns the house and those who rent the house;

do you have any suspicions about someone; has anyone been
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near your house lately; have you seen anyone leaving as
you approached; have you had any strange phone calls;
any threats.

Q 0f course, you have been stymied in that
regards because of the criminal prosecution?

A Yes, plus I'm not certain now as first it
did appear to me almost clear cut arson. This is before
anything was taken out of this room. I would still study
this situation with a burned desk and utility room.

Q And an intervening door?

A And an intervening door which says that
was not accidental at first sight. Now, I revised my
thinking unless I have more information or if we actually
capture an arsonist that admits to other arsons and admits
to this one or if there were some family fight or some-
e&éwife or some ex-husband, these are the things that the
person that was the victim of the arson, the alleged
arson has to come forth and reveal to me because my
investigation cannot draw these type of facts out; there-
fore, if Mr. Lopez in any further questioning or a small
little inquiry right in his property if we could--Because

my inquiries are brief, you know, I don't have any stern
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methods of drilling someone; under this condition I wouldn’
Sometimes I could if it's another case that's suspicious
and I had a suspect of the fire I would be required to

ask this man many, many questions and later on as time
went by why I see it could have happened accidentally.

The elements were there for an accidental
fire. It would be a little hard to explain the fire
shooting out these slats of the door and catching with
one blast the desk on fire unless it had some dripped
gasoline or something because it burned pretty good. It
left a pattern.

Q You indicated that you heard and I think
if I quote you correctly you said Mr. Lopez said something
about the older Mr. Lopez having used the gasoline or the
lawn mower?

A It's a vague statement that he had mentione

Q When was the conversation with Lope:z
about that? When did that take place?

A Well, we took the gas cans out of there,
the lawn mower out of there, the hand truck out of there.
He looked at the gasoline can. He said something like,

"I had told my father that I didn't want the cap left off

that gas can and I scolded him for this." He was almost
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talking to himself. He was trying to figure out about
that gas can. Something was in his mind about this gas
can,

Q He specifically referred to the other man
as his father?

A I believe he said his father, but I can't
quote it verbatim. It was a passing remark as at the
time I was writing something and I was talking to someone
and he was standing near by and said something about that
gas can, He had scolded someone about that gas can was
left with a 1lid off and in fact, you can see why I concern
myself now that it was or could have been an accidental
fire. Off the record.

(Thereupon, discussion
off the record.)

Q (By Mr. Greenspahn) In any event, at the
time you arrived on the premises had any weapons, ammuni-
tion, grenades been ¥ound yet?

A No.

Q Do you recall when it was that the first
indication of any such prohibited weapons or explosive

devices were found?
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A Yes, I recall exactly. Sometime approxi-
mately in the process of the overhaul maybe eight minutes
after my arrival or 11 minutes, we had moved the car back,
I had asked a few questions, I had talked with Fogel about
these two fires and the firemen began I think at Lieutenant
Fogel's direction to start pulling this "‘room out because
there was a very large amount of goods in this room. I
was standing back inquiring of Mr. Lopez at the time when
two rifles in plastic--little plastic covers clear through
were handed out and a fireman brought it over and stood it
against the wall and said something in Mr. lLopez' direct-
ion to the effect that, "Here, sir, you may wish to take
these inside and clean them up." He made no move towards
these. I happened to notice that in particular. I noticed
him and I thought too, well, maybe they're hunting rifles
and being a veteran while later on as I thought about it
as the case progressed I thought, of course, they had a
military look. They were identical, but that had no bear-
ing, really and this was reiterated after possibly a 15
or 20 second pause and the fireman stood facing Mr. Lopez
and wondered why he didn't act or anything. I believe I

reiterated at the time, "Mr., Lopez, these guns here you
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may want to take your guns in now, you know, wipe them
off."

Q He was hesitate?

A Oh, yeah. He hesitated again and though
in a moment of confusion or something, I don't know, he
seemed a little nervous. He said, "It's okay to take
them inside?'" And I said, "Yes." He moved towards them
and, in fact, went in the house. I didn't see him for
awhile.

Q You say you were querying him at one
point or another?

A Yes, I was probably asking him some
questions when did you get here or did you have any
gasoline or anything on that table, questions of that
nature, just normal questions that I would ask anyone.
Well, what was here now that you had the fire on the desk
was there anything on there besides just the desk and the
pieces of glass, little questions like that,

Q Lieutenant,you understand the reason why
I'm taking your testimony now is in connection with the
prosecution that's pending in the State Court and I want

you to understand because I'll ask you some questions

very specific and I want you to understand that the record
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should reflect as I said yesterday that I have the great-
est personal respect for you as a fire officer and as a
man, I don't want you to take these as personal questions.
They do go to some of the issues,

The first question is: At the time you
directed inquiry to Humberto Lopez, did you advise him of
his Constitutional Rights to remain silent, have the pre-
sence of counsel and the other so called Miranda Rights?

A No, and I might add that I'm not according
to training I have had in arson detecting on a man's
personal property and in the initial stages of a fire
investigation I would not even consider reading a Miranda
Rights to him,

Q You're training has been that's not
necessary in that stage?

A Absolutely. I don't feel it's a trans-
gression of the man's Rights. "Let's put it that way.

Q Lieutenant, were you present when the
hand grenades were discovered?

A No, sir, there is a slight story that
goes with this.

Let me finish now as the rifles were
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brought out and Mr. Lopez after our discussions, you know,
trying to help him with the hunting guns, well, he didn't
want to go near them. Finally he went near them when I
reiterated it would be all right to take the guns in the
house, clean them, oil them up and what not, so he did.

He seemed very, very nervous to me. I had not suspicion
of him. I had no suspicion at all about him or anything
wrong with this fire, just to me so far was just another
utility room fire. It happens quite often.

As this thing was progressing what is
your correct address I might have asked him. I only asked
two or three questions. I had not drilled the man or
asked him anything.

Q You at that point formed some question
in your mind as to accidental as opposed to intentional.

A I was trying to come up with what I saw
to tell me, in fact, an arson occurred, still I had not
had the owners of the building or residents out telling
me we were sitting there and this thing started. I still
was feeling that well, maybe, they were visiting next door
or no one was home and someone watched their house and
they weren't home and drove up. How did he do it. I was

trying to figure this out.
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At this point right after the rifles a
fireman brought a box they had been stumbling on, I
believe a heavy metal box out and it appeared to be an
ammunition box and it was opened by my Inspector Hale
and to find out, you know, is there something there in
the box burning or valuable papers he'd want to give Mr.
Lopez,

We vanted him there as we emptied the thing
to claim the things, you know, and it was a box full of
bullets and one bullet had gone off. We think from the
heat of the fire already made a bump in the side of the
box. Some of the rounds were that long (indicating).

It was within seconds later I think
Lieutenant Fogel called me. He siad, '"Lieutenant Cole,
will you come here a second?"

Standing right there easily not hidden
behind anything the very first thing as we took some
further pads away, you know, because we're going to clean
this room, there was a tremendous size anti-tank weapon
which mysIaspector recognized as such, as well as an
assortment of what appeared to be automatic military

weapons.
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It was our feelings that this now should
be called to the attention of the police and I did proceed
to do so. I asked for a policeman to come by and bring
the identification bureau and I said also you may notify
the detective bureau. I would like the people that are
in the business knowing about arms to be here in these
early stages now and see what it is and if it is of any
interest to them.

Q That would be the Metro Bomb Squad?

A Well, I didn't call the Metro Bomb Squad.
I called first a police car to come by. I asked also for
the I. D. Bureau for pictures and fingerprints and I asked
also for the detective bureau. I wanted them to now take
over this portion because we're going to still concern
ourselves with the room. I immediately went back to the
fire scene. As I passed Mr. Lopez, I said, "Mr. Lopez,
I'm going to ask you to stand back from this area and
secure from the area for quite awhile."

Now, I said I'll ask you a question. T
said, "Do you know anything about the gear in that room?"

And he said quite quickly, vI don't know

anything about it."
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I said, '"Thank you."

He then did not make any attempt to
interfer with our proceeding and subsequently the police
car arrived.

We didn't want to really touch the weapons
and they had called the arson squad, apparently the police;
a couple Hialeah Detectives drove in and that's the source
of the further calls to the agencies.

Q Well, what I'm concerned about particularly
at this point is when the grenades were discovered, just
the grenades, not talking about the weapons or ammunition,

A I can't answer it because it was very
close to noon. We had to take one of our two cars to the
garage for scheduled repairs. It was nearing--It was
probably lunch time or close to it. The situation was in
hand. The fire crew was contimously removing other items
from the room.

We elected to then take the car that need-
ed repairs to the repair station "dnd then we stopped at
the submarine sandwich take-out place and grabbed a sub-
marine sandwich and came back to the scene. When we came

back that's when the FBI, Treasury and the Bomb Squad
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had been involved were removing things from the room.
They were in the living room and had some items on the
table.

Q < Did you see grenades on the table?

A I did. I had gone around the back of the
house looking for anything suspicious in the form of dis-
carded flammable liquid can and as I checked the perimeter
of the utility room I came face to face with the sliding
glass doors of the room with some men taking written
statements and what not or in fact, compiling information
and that's when I saw three, I think, hand grenades.

Q Do you have any knowledge directly or in-
directly, even by hearsay, as to who it was that found
those hand grenades?

A No, sir,

Q Do you have any reason to believe that it
was one of your department's people as oppesed to one of
the law enforcement agencies?

A No, that I'm sure of, our fellows did not
discover those items,

Q Okay .

Lieutenant, I just have a couple more
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questions and I'11 let you get back to your work.

What was the status of the fire and the
overhaul at the péint that you made your first observa-
tions?

A Really, the room had been initially knocked
down‘with a spray of water that you put the actual fire
out with, just a little water, and that was when Fogel
had called me. I think he was working with a two man
crew and himself. The room had not been touched as far
as anything being removed yet. They were worried about
moving the truck, so we could get the material out of the
room and as I stated earlier, a thousand times out of a
thousand we'll start and we'll, in fact, remove the
materials piece by piece and several times we find hidden
charred embers. It lowers the heat too in the room, plus
I wanted a clearance of the hot water heater. We didn't
want to turn the man's gas off to have them without being
able to cook.

I wanted it certain we could not leave the
room with items in it. There was no hesitation on my part
and no objection and we deemed it fully within the scope

of our responsibility to, in fact, overhaul and remove the
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items from the room.

Q Did you when you left to go out to get
your lunch break, did you feel it, the overhaul, had been
completed as of that point?

A I have to think back. This is for a
purpose of fire extinguishment. I'm not talking about
the overhaul for any other reason.

The answer would be no. I feel the entire
room would have to be taken apart and emptied, even though
the weapons or whatever you call this was brought to the
attention of the police my boys would have to have--I'm
not on the fire line anymore. They have new instructions
I'm not even aware of, but these firemen would have no
hesitation and no question about that from what I saw
right through to what I left for lunch that the room still
was a fire as such or could bust back into one until we
had relieved the room of the contents and then inspected
the upper elevations of the room and give it a couple
sprays; check it here, check it here.

Q When did you go--Let's strike that.

When you arrived on the scene, did you

literally take command of the first crew?
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A No, sir.

Q Would that still be undér Lieutenant
Fogel's command?

A Yes, unless I said, "Hold it. There's
prints here, There's this. Wait. I got an arsonist--

a possible arson. Hold everything."

Q Did you do that?

A No, I couldn't. I still viewed the room
as it was extremely hot, extremely hot. You couldn't stay
in there more than a second. You couldn't breathe with
the fumes and the heat still in this room.

Q Originally 208 went out, but then 208
left and 206 came in just as a standby a block away,
why was it there as long as it was? Why were those teams
there for over three hours?

A It was felt that since we didn't have
valid information whether or not there could be additional
material in on the premises that could in fact, be ex-
plosive plus I had been coached by a man, a newspaper man,
that claimed he got an anonymous phone call revealing this
place can and will explode, not to go in and try to put
the fire out. I got the man's name and all, something

about the Republica News that he represented. He sped
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to the scene in his car to warn us and the neighborhood.
I said fine, I'l1l take it for what it's worth and after
already having seen the box of ammunition and these heavy
weapons it wasn't hard to realize there could be Bazooka
shells, hand grenades, who knows what. I said, "Thank
you. Stick around, the police might want to get your
testimony. Don't take off. I want to get your name."

I said,'"'Boys, we're going to back off
this, " though it was somewhere towards the finalization
of overhaul and we felt for the moment that with this
anonymous warning we better go and start getting to the
neighborhbod and getting people out just in case something
did blow up because there was still a lot of heat in there.
Remember now this heat.

Q Let me put it to you this way: If you had
felt--I'm asking you to assume something that you may not
have felt at that time. If you had felt that you had made
the discovery of prints or some other physical evidence
that would have, in fact, substantiated your suspicion of
arson and in that event you felt that the fire had not been
totally extinguished, would you in order to have preserved

the evidence if it was so required given the demand as you
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put it, "Hold it, fellows. Stop with your overhaul,” in
the appropriate manner as to collect the evidence or
would you have considered the fire the primary hazard
and would have instructed them?

A I would have because I knew then the fire-
men had tried to open the door. That was the end of the
prints, They busted it, reached in and touched that other
handle, I thought if there were any prints that might
appear on the handle now it would not appear, it was
experience, no.

I knew whatever the situation was going
to be there was a combination of very little chance for
fingerprints, I can show you case after case the room
gutted out and burned and we couldn't even attempt to
get prints from a room that's like that and now with the
firemen I did notice the glass was broken now on the rear
window and the firemen broke that so they could put some
spray in.

Q But was there testimony revealing the
glass intact when they arrived? That's what I'm getting
at. I know you have recalled r us your specific obser-

vations and your specific feelings at the time, but what
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I'm asking you to do is to assume something else not factua
but I'm using it as an illustration assume that there were
fingerprints or some other evidence of criminality in this '
that you had observed. Would you under those circumstances
have ordered a suspension of the overhaul procedure until
the police authorities came to collect the evidence or
would you consider first the primary hazard of the fire

and leave your evidence if it was necessary to burn it up
in the fire in the overhaul?

A I could have under that type of question
had I had the feeling that the fire scene, the room itself,
was secure had there been nothing in that room. But a
lawn nower and a can of paint or something I might have
said let's take a quick look and see if the fire has
entered the house. I want a man in the attic or something
like that or you go ahead now and do what you have to do.
I'm going to check what I have here. There's times I
could do that. This was not one of them because the fire
still was a major factor. The room still was a major
factor as far as the firemen were concerned because they
do not like to extinguish one--Grantly I yield to the fire

crew to in fact, pursue his obligation because we're the

=i
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chief staff of the Fire Prevention Bureau. It's the
Chief Staff. The firemen's chief staff. They're in
fire suppression. We're in fire prevention and to stop
them from securing the premises is something I could
never get myself to do even knowing--Feeling strongly
about an intruder or leaving prints because the fact is
fingerprints probably don't figure in on any arson cases
unless the can of gas is found in the weeds that has the
arsonist's prints.

Q If you were given the command to stop
the overhaul and the crew had no further necessity for
the overhaul--I realize you're assuming something you
know on the basis of your ekperience and training--What
you would do and what your crew would do had you commanded
to stop now because T don't want to distumb the evidence,
I don't want to destroy the evidence, would you by giving
that command bring about suspension of the overhaul if
you would in turn give the command to the line officers
putting out the fire and you, yourself, the fire no longer
required further overhaul? I hope you understand the
question.

A I do understand it.
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I want to give the best answer I can
come up with on this. Not under the circumstances, no.

In the event someone was killed or someone
had been seen running from the scene and I had stronger
indications of arson--As it was, it was just a mild--The
fire officer was mildly suspicious or he had instructions
to any time anything looks like some suspicion, something
wasn't apparently or clearly accidental to call us and
give us a chance to look at it and from what I saw I just
didn't have anything to really--Broad daylight on a busy--
semi-busy street, you know, I would be grabbing into the
Dick Tracy comic books to start conjuring up--

Q I don't want you to do that.

A No, everything I did came as a natural
feeling. As Stedman before--Don't touch it, blah, blah,
blah--It doesn't work. I felt the scene. There was no
way with everybody going in and out, I'm left with the
bones after this thing is over with every time.

Q The thing is now, really, I'm not trying

to back you into a corner, I'm trying to get a specific

answer. Would you under any circumstances in the exercise’

of your duty, take it upon yourself to order or command

that the fire crews stop their overhaul if in your mind
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there was a real probabilty that further overhaul was
necessitated in order to control or extinguish the fire?

A Not really. I know that it might appear
to you that I could be in charge of that much power where
I would say stop, but it is such an unnatural thing it is
just not part and parcel. It is like trying to get guys
to shoot at the enemy that's advancing on you and say
stop shooting, I want the smoke to clear. I want to
see how close the enemy is. Christ sake, if we stop
shooting they'll be right upon us.

Q Is it fair to say you wouldn't have
issued such a command if there was any continuing threat
of fire either principally initiated or rekindling?

A Naturally there's a point that comes
along when you feel the fire is very, very much under
control and the premises are safe from further burning
because the fire crew could have to leave immediately
and go to another fire, so I want them to do the very
most they can do to make sure this thing will not rekindle
that residual heat. I want them to do the most even at
the risk of destroying a potential arsonist calling card,

so to speak. I wouldn't hesitate.
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Q But if you were satisfied that the fire
was, in fact, extinguished and there was no reasonable
threat of rekindling, would you tell the firemen who came
as a gratuitous effort on their part to leave the thing
in place?

A Right, after waiting a period I could say
gentlemen, I think you have done a great job. Have you
got any pry bars here that you want? We're going to now
call this an investigative fire scene and I know you
fellows want to get back in service and fill your trucks
with water and get your hose back on and so forth.

Q A nice way of telling them to get out
and leave it alone?

A In other words, if I had a crew spending
hours and hours doing more than they're required to do,
yes, I'd probably say okay, that's enough boys, yéu know,
but no, it ws nowhere near that stage, believe me.

Q Lieutenant, do you have any idea how I
could find out who, in fact, fournd the grenades?

A I think you'll find the Crime Lab--I do
feel that they found the grenades.

Q The Crime Lab from Dade County?
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A Somebody may have said something that I
remember. Back with the Crime Lab, these fellows went
over the place. You see differently dressed fellows,
the Metro Crime Lab, whatever. The lab man had arrived
maybe before some of the FBI experts. He may have found
the grenades. I think he did.

Those people we wuld yield to immediately.
Anyone who could determine or dismantle that bomb that
could still go off any moment. I would naturally yield
to them as well as the fire crew which I think we did.

On their arrival they superséded our
efforts and we were concluded anyway with our fire over-
haul. I think at that point.

We did yield to the weapons or the actual
lifting of what was in there in the line of what could or
could not be construed as illegal weapons or weapons that
would be interesting to those who have the power to decide
whether they're illegal or legal.

Q Now, in light of what you just said, if
I understood it correctly, it's sort of criticai;. I want
to make sure I'm not misquoting you. You said when they

arrived I think you're referring to the Crime Lab?
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A Right, I was not there though, remember?
On the arrival of the Hialeah Policeman,

the Hialeah Detectives and Hialeah I. D. Bureau and with
the fire crew still there with the other fire truck down
the street to aid in the evacuation of the houses in case
some people were asleep in the bedrooms or whatever we
might have to do--We might have gotten somebody on the
scene that would order the entire block be evacuated, so
that's what we had in mind for extra fire vehicles.

Q Do you have anyway of knowing when the
overhaul was completed?

That's really a critical time.

A No, sir.

Q It was apparently not completed when you
left the premise to go to lunch?

A I'd say the overhaul was never fully
completed because of the entrance of the weapons people
and then the fire crew's decision that the overhaul had
progressed to the point it was felt that it could now be
termed as safe and not capable of rekindling.

Q So, when the weapons people came, you

would say that was the point at which the overhaul was

terminated?
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A I would almost have to say that, yes,
because of the fact that now they wanted to start taking
certain boxes and both of us were in there taking gear
apart that I think one of us had to yield to the other
because of the natural warning we got that the room will
explode., I think that right there tells you that we had
to then leave the weapons experts, bomb squad, policemen
fully go into the operation.

Q All right.

Do you know who Ernest Zerumba (phonetic)
is?

A I don't think I do.

Palm Springs, 645 West 49th Place?

A No, sir.

MR, GREENSPAHN: I have no further
questions and I want to thank you as I thanked all the
members of your department for your aandid cooperation.

THE WITNESS: We could speak candidly on
this, I think, because of the fact we all remember there
was no great amount of crazy things happening. There was
nobody screaming, running around, burning. There was no-

body claiming I had $800.00 in there that's burned up.
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It was a good stop. The guys got in there
real quick before it boiled out of control and made a
pretty good stop and things were rather--It was really a
very simple fire.

(Thereupon, discussion off

the record.)

MR, GREENSPAHN: Lieutenant, you have the
right to read your testimony and determine whether the
Court Reporter has been accurate or not. You can waive
that right.

THE WITNESS: See, it's one of these
things that I just don't see anything there that would
bother me so bad. I mean, you might find I might say
one thing and another thing when I'm called to testify,
but basically, I'm not trying to add to it. I know this
in my heart. I'm not trying to add to what happened and
by knowing that I feel as though you know whatever is asked
of me is the truth as I saw it and will repeat it so to
speak.

MR. GREENSPAHN: That's what we want.

(Thereupon, at 12:00 o'clock

p.m., the taking of the

deposition was concluded.)
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(Thereupon, reading, sub-
scribing and notice of
filing of the deposition

were waived.)
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CERTIFICATE OF NOTARY

STATE OF FLORIDA :
COUNTY OF DADE : %

I, MONA GESSE, Court Reporter and Notary Public
in and for the State of Florida at Large, do hereby
certify that I reported the deposition of RUSSELL DEAN
COLE, a witness called by the Plaintiff in the above-
styled cause; that the said witness was duly sworn by me;
that the reading, subscribing and notice of filing of
the deposition were waived by said witness and by counsel
for the respective parties; and that the foregoing pages,
numbered from 1 to 40, inclusive, constitute a true and
correct record of the deposition by said witness.

I further certify that I am not an attorney
or counsel of any of the parties, nor a relative or
employee of any attorney or counsel connected with the
action, nor financially interested in the action.

WITNESS my hand and official seal in the City

of Miami, County of Dade, State of Florida, this 11th

NOTARY PUBLK: STATE OF FLORIDA AT LA
ﬂgi EXPIRES MAY 12, 195&5
RWRITERS, INC.

day of December, 1973.

ERAL INIURANC& UNDERWRITE
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

CASE NO. 73-5087 WITNESS SUBPOENA
“Criminal’’
STATE OF FLORIDA, ss. TO: MRS, CATALINA PATTAO
460 W. 42 Place
vs. Hialeah, Fla,

HUMBERTO LOPEZ

(Defendants) (Witnesses)

TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETINGS
We command you to summon the above witnesses to be and appear
before the State Attorney, of the Eleventh Judicial Circuit of Florida, on the Sixth Floor,

Metropolitan Dade County Justice Building, 1351 N.W. 12th Street, Miami, Florida, on
_September 19 19_73 4t 2:00 P. y o testify and the truth to speak in be-

half of the STATE in a certain matter before said State Attorney pending and undetermined.
And this you shall in no wise omit.
WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the seal

of said Court at Miami, Dade County, Florida, this the__ 12  day of _Sept. ,

19_73 .
(Original)
(Court Seal) %ICHARD P. BRIIy 5
By CZ
SEE MR, KAYE Deputy Clerk
°eP 1.3 1973

RECEIVED this Subpoena on the day of )

19 , and executed the same on the daf’g'r‘;1 131973 , 19

by delivering a true copy thereof to the witnesses named above, as follows, to-wit:

W SHET%}% v jf

W Sheriff

201.01~133A REV. 1/73



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

CASE No. 13-5087 WITNESS SUBPOENA
“Criminal’’
STATE OF FLORIDA, ss. TO: _MR. REINALDO PATTAO
460 W, 42 Place
VS, _mlﬁﬁh_._xll-_

HUMBERTO LOPEZ,

(Defendants) (Witnesses)

TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETINGS
We command you to summon the above witnesses tobe and appear

before the State Attorney, of the Eleventh Judicial Circuit of Florida, on the Sixth Floor,

Metropolitan Dade County Justice Building, 1351 N.W. 12th Street, M‘iami, Florida, on

September 19 19 73 ¢ 2:00 P, y  to testify and the truth to speak in be-

half of the STATE in a certain matter before said State Attorney pending and undetermined.
And this you shall in no wise omit. )
WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the seal
of said Court at Miami, Dade County, Florida, this the_ 12 day of _SePt. ,

1973 .

ES’;’}E??ELLD % RICHARD s B?‘l( Clerk
By d%' ek

SEE MR, KAYE Deputy Clerk
. P13 197
RECEIVED this Subpoena on the *day of ,
19 , and executed the same on the ____day(ﬂ;f P13 1973 , 19 _

by delivering a true copy thereof to the witnesses named above, as follows, to-wit:

>

SA Rz uty Sheriff

201.01-133A REV. 1/73



WITNESS SUBPOENA - CRIMINAL CASE NO. 73-5087

STATE OF FLORIDA
COUNTY OF DADE SS.

TO ALL AND SINGULAR, THE SHERIFFS OF THE STATE OF FI.IJRl‘ll.l.-au.ﬁR_Ej.]’,lﬂﬁge

WE COMMAND YOU TO SUMMON , }.—FH:EQ -]
Andy Chlevara -

NOV14 1975
] RICHARD P. BRINKER

VAT W of Y74
vttt

to be and appear before the Honorable

Arden M. Seigendorf Judge of the Circuit Court of the Eleventh
Judicial Circuit of Florida, in and for Dade County, on the fourth floor of the Metropolitan Dade
County Justice Building in Miami, on Friday the 14 day of November
A.D. 1973 g _9:00 o'clock £ ., to testify and the truth to speak MIDSRXIASH

MSDEFENDANT in a certain matter before said Court pending and undetermined, wherein the

State of Florida in Plaintiff and Lopez, Humberto is Defendant.

And this you shall in no wise omit.

WITNESS, RICHARD P. BRINKER, Clerk and

the Seal of said Court in Miami, Dade County,
Florida, this _November 13, 1975

AIFRKITECN RESHEXM
FLORIDA PROBATION & PAROLE COMM:

Joseph R. Suarez

CIR/CT/CRI DIV, 2




IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

CASE NO. 735087 WITNESS SUBPOENA
“Criminal®’
STATE OF FLORIDA, ss. TO: MRS, HUMBERTO LOPEZ
460 West 42 Place
Vs, Hialeah, Fla,

HUMBERTO LOPEZ,

(Defendants) (Witnesses)

TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETINGS

We command you to summon the above witnesses tobe and appear
before the State Attorney, of the Eleventh Judicial Circuit of Florida, on the Sixth Floor,
Metropolitan Dade County Justice Building, 1351 N.W. 12th Street, Miami, Florida, on

September 19 1973 _  at_2:00 P, M., to testify and the truth to speak in be-

half of the STATE in a certain matter before said State Attorney pending and undetermined.

And this you shall in no wise omit.

WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the seal

of said Court at Miami, Dade County, Florida, this the 12 day of __Sept, ,
1973 .

(Original)

(Court Seal) ICHARD P. BRINKER, Clerk

SEE MR, KAYE

SEP13 1973
RECEIVED this Subpoena on the 2 __day of ,

19

, and executed the sameonthe ____  day Of-n , 19

et 4

37973

by delivering a true copy thereof to the witnesses named above, as follows, to-wit:

201.01-133A REV. 1/73















IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff, :
~VS-~ : CRIMINAL NO. F3:508%
' s
-

HUMBERTO LOPEZ,

ST R
1rsz;?3
S

Defendant.

501 Palm Avenue
Hialeah, Florida
December 11th, 1973
10:00 o'clock a.m.

DEPOSITION OF LIEUTENANT DONALD J. FOGEL

APPEARANCES:

No appearance on behalf
of the State of Florida.

MELVYN GREENSPAHN, Esq.,
on behalf of the Defendant.
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The deposition of LIEUTENANT DONALD J. FOGEL,
a witness of lawful age, taken for the purpose of dis-
covery and for use as evidence in the above-entitled
cause, pending in the Circuit Court of the Eleventh
Judicial Circuit, in and for Dade County, Florida,
pursuant to notice, before MONA GESSE, Court Reporter
and Notary Public in and for the State of Florida at

Large, at the time and place aforesaid.

T

INDEX
WITNESS DIRECT CROSS
Lieutenant Donald J. Fogel 3 -
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Thereupon--
LIEUTENANT DONALD J. FOGEL
was called as a witness on behalf of the Defendant and,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
BY MR. GREENSPAHN:
Q All right, sir, will you please state

your name and your professional address.

A Lieutenant Donald J. Fogel, Hialeah Fire
Department.
Q Lieutenant, how long have you been connect-

ed with the Hialeah Fire Department?

A About 14 years.

Q How long have you been a Lieutenant?
A Oh, about a year and two months.

Q Are you presently in anyway connected

with the operations of the Fire Prevention Bureau of
Hialeah?

A No, sir.

Q You're strictly a line officer with the

Fire Department?
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A Right.
Q I understand that you were on the day of
the occurance that we're talking about which I think was

June 29th, this year, stationed at Station 3?

A Yes, sir.

Q And you still are?
A Yes, sir.

Q All right.

Did you receive a dispatch on that date

to go to the premise at 460 West 42nd Place?

A Yes, sir.

Q How was it that you received your first
notice or dispatch on this? Was it by radio or otherwise?

A No, by the alarm office by way of telephone;

Q Do you know what the source of the report
to the alarm office was? Have you had an occasion to
find out was it as a result of a fire box being activated?
Was it as a result of a citizen's call?

A That I couldn't tell you, sir.

Q In any event, do you recall the time--
If you need the official records for this, you're welcome

to look at your records during the course of your testimony
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I don't know if you have any or not.
A I can get the copy of the report.

MR. GREENSPAHN: Why don't you do that,
Inspector, you can be more specific in your answers. I
can give you what I got here but I don't think it's the
complete report. It's whatever Lieutenant Cole sent me.

Q (By Mr. Greenspahn) Would that report
that I have just made available to you, would that reflect
any written notes, memorandum or reports made by you in
connection with your activity in this fire?

A Yes, sir, I'm the one that made this
report and signed it.

Q All right.

Does that bear a date? Is there some
descriptive term we can use? I'm going to ask the Court
Reporter at the conclusion of the deposition to mark that
as an Exhibit to the deposition. That was 6-29-73,

All right. Did that indicate, sir, when

you received the fire call?

A Yes, sir, it did.
Q What time?
A 10:07.
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A m.?
A Yes, sir.
Q All right.
And does it also indicate when you rolled

out of the Station?

A No, we rolled out as soon as possible after
that.

Q Does it show the time of arrival?

A Yes, sir, 10:11.

Q In point of distance how far is the Station

from the scene of the fire?

A Oh, I'd say approximately a mile.

Q Okay.

When you arrived on the scene, what did

you observe?

A When we arrived on the scene there was a
trash fire in the carport which we extinguished first.

Q How wuld you describe that fire in terms
of dimension or severity?

A I would say you could consider that like
a small trash fire. It was a desk and some other material

sitting out in the carport.
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Q How did you extinguish it?
A With our booster line from our pumper.
Q Now, did you subsequent to the extinguish-

ment of that fire, have an occasion to observe another

fire on the premises?

A Yes, we did.

Q Where was that?

A That was in the utility room.

Q And in point of time, from the time of

the extinguishment of the first fire, how long was it

until either you or one of your men noticed the second

fire?

A I would say 30 to 45 seconds, something:
like that,

Q How would you describe that fire?

A I would call this as a more severe fire

than the first one we encountered.

Q Do you have a reference to the severity
of the fires or the degree of danger involved in terms
of a code, like Code 1 we know is a very serious fire?

A Yes, sir.

Q How would you classify both the first

and second fire?
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A I code it in as Code 2.
Q What's the definition of Code 27
A Code 2 means the vehicle on the scene

can handle whatever is there.

Q How did you go about putting out the
second fire?

A The second fire was extinguished by kick-
ing the slats out of the louver door in front of the
utility room.

Q Is that for vertilating--

A This is a forceable entry. In other
words, we couldn't pry the lock or anything else to get
it open. After we forced the slats, I couldn’'t open it

by turning the handle.

Q Was it locked?
A Yes, sir.
Q Okay.

What was the means by which the fire was

extinguished?
A With the booster line.
Q Again with the booster line.

Do you keep records--I don't know if this
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is done or not--Do you keep the records of how much water
in terms of gallons is used out of the pumper?

A Yes, sir, most of these are approximate.
We usually approximate. A hundred gallons of water.

Q Is it fair to say putting out the two
fires was not really a major task for you, that these were
considered in your line of work to be small fires requiring
small water consumption?

A You can't always go by the amount of water
consummated because what mostly does if applied properly
is the steam, the effect you get from the steam. This was
the fire enclosed in the utility room. Once you put a
given shot of water it produces steam which expands which

puts out a lot of the fire.

Q Where in the utility room was that second
fire?

A Totally involved.

Q Totally involved?

A Yes, sir.

Q In terms of time, how long did it take

you to get that fire extinguished, approximately?

A I'd say under control--I'd say approximately
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a minute or so.
Q
that fire?

A

Q

Did you ultimately in fact, extinguish

Yes, sir.
Okay.

Did you complete putting out both fires

before any units from the Fire Prevention Bureau were

called?

A
Q

No, sir.

Would you tell me what the sequence in

terms of time was in regard to the fire extinguishment

and calling Fire Prevention?

A

After we put the first one out, we saw

the other one, we had kicked the door down and there was

no visible signs of how one fire could have gone from

one place to the other. I thought it was funny how there

was two separate fires. This is why I called the Fire

Prevention Bureau to come out and investigate.

Q

In other words, the possibility of arson

existed in your mind and you called your appropriate

authorities to investigate it?

A

Yes, sir.
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Q By the time Fire Prevention got there,
I understand--Correct me if I'm wrong, I understand it

was Lieutenant Cole and Inspector Hale?

A Yes, sir.

Q That came on the scene?

A Yes, sir.

Q By the time they arrived on the premises,

had you extinguished the second utility room fire?

A It was extinguished, yes, not totally.
Q By extinguished, I mean totally.
A No, sir. The only time a fire is totally

extinguished is after the completion of the overhaul.

Q That's what I wanted you to tell me about.
First of all, was the flame out?

A Any visible flame was out.

Q Okay.

Were you engaged in the overhaul when

Lieutenant Cole and Inspector Hale arrived on the scene?

A Yes, sir. We had just started.

Q And what were your overhaul procedures as
to that utility room fire?

A To completely overhaul the utility room.
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Things have to be removed to get back in the corner to make
sure there is no visible embers or anything else coming out
of the utility room.

Q Were you doing that at that time?

A I think we were. We had removed a few
things from the utility room at this time.

Q Now, in the contemplation there might have
been an arson and that you had summoned the Fire Prevention
Bureau people, is it normally your procedure to move things
around? In other words, do as we lawyers are fond of say-
ing to move potential evidence or potential clues that
might assist in the investigation?

A No, you don't move anything more than
necessary.

Q All right,

In this instance, what, in fact, did you
move in your overhaul proceedings, do you recall?

A Before we--The first thing we removed was
a couple--I would call them packing blankets and I think
there was one hand truck by U-Haul made from the U-Haul
Company was about all we had removed up to this time.

Q Up to that point, did you find any embers?
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Did you find any other indication the fire was still an
active fire?

A Yes, there was still smoke coming out from
the corner of the building.

Q Do you remember which corner it was in
terms of direction, north, east, south, west?

A Let's see, The building is facing north,
so this would be in the southeast corner of the building,
in the southeast corner of this room.

Q Did you go to that area?

A Not at the present time because we couldn't
get in that far without removing more of the equipment

that was in the building.

Q Did you wet down that area?
A We did, yes.
Q Okay.

What then happened as you proceeded with

your overhaul? What personally did you see?
A At this time the Fire Prevention Bureau
was on the scene when they made the preliminary investi-
gation, so we started to remove some of the merchandise,

not merchandise, equipment, that was in the building to
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gain access to the rear corner. We moved like I say, a
couple packing blankets, things like this. We removed

a metal box. It looked like an ammunition box.

Q Could you describe it to me? Was it closed
or locked?

A It was closed.

Q Was it locked?

A No, sir, I don't believe so.

Q When you say it looked like an ammunition
box--Were you in the service?

A Yes, sir.

Q Was that the basis of your determination

it might have been an ammunition box?

A Yes, sir.

Q Could it have been some other kind of
box other than:an ammunition? Of couse, we know now it
was an ammunition box, but what about that box made you
assume at that time that it was, in fact, an ammunition
box?

A It just looked like all the ammunition
boxes that I have seen in the military.

Q All right.
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What did you do upon discovering that box?

A Removed it outside and it started to rattle,
so we thought maybe it was some tools. We didn't know, we
opened it up. This is when we found ammunition in the box.

Q And then continuing along with your pro-
cedures what did you do?

A Well, we continued to take more things
out of the building. The next two things I think we took
out were two rifles that were wrapped in like plastic and
at the time I figured they were maybe hunting rifles which
possibly a man stores in a utility room.

One man--Jack Reynolds was the one that
took them out and handed them--Asked him if he wanted to
put them inside for safe keeping. The man didn't want to
touch them to start with, after awhile he did take them
and put them inside.

Q Were you present when Mr. Reynolds proffer-

ed these weapons to Lopez?

A Yes, sir.

Q I take it it's Lopez you're talking about?
A Yes, sir.

Q Okay.
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When you say he didn't want to touch them

how did he evidence that?

A He just sort of backed off a little bit.
Q Did he say anything at that time?

A No, sir, not that I know of.

Q Finally he apparently did take them in

the house?

A For safe keeping.
Q Okay.
What else?
A I went around the back to see if there

was anything else while Reynolds and Bretch stayed there
removing other things to get out of the utility room.
I went around the back to look through the window to make
sure something wasn't progressing farther in the back.

Q What did you see when you looked through
the window?

A A normal work bench with things on it.
At this time Glen Bretch called me around, ''Hey, Lieutenant)
look at this."

This is when I walked in the utility room.

He pointed over to the corner to the right which would be

the northwest corner of the building. It was a large
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weapon. I looked--By the time I looked at the top of it
it was taller than I was.

Q Can you describe it? What kind of weapon
was it?

A I have no idea what kind of weapon. I
just know it was a large weapon. It looked similar 1like
I would say to a cannon, other than that description I
wouldn't know.

Q You never seen anything like that in the

course of military service?

A No.

Q What we commonly call a Bazooka type?
A I wouldn't know.

Q Then what did you do?

A At this time I confronted Lieutenant Cole,
the Fire Prevention Bureau. I showed it to him. I think
it would be advisable if we called the proper authorities.

Q For what purpose?

A To investigate this type of weapon being
in a home. I didn't think it should be there.

Q Do you have any way of knowing or recalling
in point of time how long after the fires had been princi-

pally extinguished that it was before you told Lieutenant
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Cole about this cannon that you described?

A I would say it could be approximately
10 to 15 minutes.

Q Had the overhaul continued throughout

that period?

A Yes, sir.

Q Had it been completed?

A No, sir.

Q When you looked in through the window

in the back, did you see any indication of any incinerary
activity? That is, did you see embers, flames or smoke
coming?

A Yes, there was smoke coming from the one
corner which would still be the southeast corner of the
building.

Q Had your men progressed to the péint where

they were close to the corner at that time?

A Close? You mean in feet?
Q In feet, yeah.
A Well, they were close, not in feet, but

in the procedures of the overhaul. I would say it would

take them 10 or 15 minutes to get back to the corner due
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to the amount of stuff that was in the building or in this
particular room,

Q Were they doing anything to extinguish
the embers or other possible activating factors?

A Yes, as we had taken blankets and other
things out of the building, we laid them down out in the
carport or what have you and extinguished them with the
booster line which is standing by.

Q I'm talking about specifically the smoke
coming from the southeastern corner that you told us
about. Did they direct a spray of water?

A Yes, every once in awhile if smoke came
out if they thought it advisablé: to let go they'd give
a shot of water.

Q We're at the point you told Lieutenant
Cole about the cannon, what else happened after that?

A After that, I just left it up to Lieutenant
Cole. He said to stop the overhaul right there and not
go any further at the present time.

Q Okay.

Was it within your professional judgement

a safe thing as the very emergency passed at that point
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to stop overhauling? In other words, what I'm getting at
is this: When Lieutenant Cole said stop overhauling
obviously because he didn't want you to disturb any of
the evidence at that point, was there any question in
your mind as an experienced, well trained and competent
fire officer, that there was any question of safety by
stopping the overhaul?

A The fire could have started up again. It's
possible it could have rekindled itself.

Q Did you feel on a reasonable basis that
it was all right to stop your overhaul at that point or
did you express to Lieutenant Cole some feeling of misgiv-
ing about stopping the overhaul?

A Well, we stopped for the present time un-
til it could be investigated further, the stuff that was
in the building, otherwise we were still standing by with
our line and nozzle right there in case something did re-
occur.

Q Did there come a time subsequent to that
time that there was a rekindling or redignition of the fire
at any time after you stopped?

A The smoke continued to come up from the
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corner in the back there.

Q Did it burn out?

A No, eventually we had to take the hose
around the back, stick it back in the corner and try to
more or less drown it.

Q Do you remember the time period from the
stop overhaul demand to the time you went back and drowned
the source of the smoke?

A No, sir, I couldn't say.

Q Is it--Not trying to put words in your
mouth, could you estimate it? Could you measure it in
terms of five minutes, 10 minutes, 15 minutes?

A It would have been approximately 10, 15
minutes.

Q With Lieutenant Cole's demand, you stopped
your overhaul, did you retire back in the units?

A Yes, we were standing by in the yard.

We were still on the premises.

Q Did you continue to make observations in
that utility room after the overhaul demand was given to
stop the overhaul? In other words, did you participate in

the further investigation of the contents of the room?
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A I, myself, no.

Q Were you in the utility room when others
continued the investigation?

A No, sir.

Q Do you know when it was or where it was
that some grenades, hand grenades were ultimately found?

A No, sir, I wasn't on the scene when they
wvere found.

Q Were you back in your Station?

A No, sir, I was down the street approximately
a block.

What was your purpose in being there?

A I was told that there was a possibility
of more explosives in the building and at this time, I was
asked to go down the street for safety.

Q In point of time, do you know how long it
was from the time of the stop overhaul command and when
the gwrenades were found?

A No, sir, I couldn't say.

Q How long were you down the street before
you came back to the premises?

A I didn't come back to the premises. Another
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truck came and relieved us. We went back to our Station.
Q Okay.

Were you present when the source of the

smoke was drowned, ultimately?
A No, sir.
Q Okay.

So, you're referring then to your reliance
on information that was given to you from some other source
that, in fact, further activity was performed to put out
the source, to extinguish the source of that smoke?

A Yes.

Q You didn't do it and you don't know when
it was done?

A No, sir.

Q Lieutenant, did you prepare any other
reports other than the one that you have before you now?

A No, sir.

MR. GREENSPAHN: Okay.

Can I borrow that from you just a second.

I hope you are assured that I have not
in anyway, tried to trick you or in anyway confuse you

in the course of my questioning. It's not my intent to.
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Really, I'm trying to be as open as I can in this question-
ing of you. The time is a very important factor in this
case for reasons not connected with your operation as a
fire officer.

Q (By Mr. Greenspahn) In your report of
June 29th, you have indicated that the Fire Prevention
Bureau was called after the second fire in the utility
room had been extinguished and that after the Fire Prevent-
ion Bureau made its investigation overhaul of the utility
room was started.

So I'm clear that's a little different
in semantics perhaps than what you said today.

As I understand your testimony today, the
overhaul that actually commenced before the Fire Prevent-
ion came on the scene and investigated it.

That is somewhat in my mind, at any rate,
a difference than the time sequence in the reports. I
want you to think back. I want you to remember as well
as you can in terms of time what was done first. Was the
commencement of the overhaul or the investigation of the
Fire Prevention Bureau first?

A I think the Fire Prevention Bureau was on

the scene when we first took things out of the utility
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Q Okay.

And were they on the scene then when the
small rifles that you thought might be hunting rifles
were given to Lopez?

A Yes, sir. I don't know if they were
hunting rifles, I just know there was two rifles.

Q At that point you hadn't given total
significance to the rifles, you thought they might be
hunting rifles. That didn't stir up any suspicion in
your mind.

A My concern was two fires were separate.
I could see no visible means where one could spread to
the other. There was no showing of flames, charring,
smoke damage to the door or how it could come to the
door or outside or visa versa.

Q That was a very alert observation.

In the report you also indicated that
after Fire Prevention made its investigation overhaul
of the utility room was started, then the two rifles
were given to Lopez and on further overhaul several

automatic weapons were found and cases of ammunition.
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A Yes.

Q So, again, in terms of the time sequence
I understood you found the case of ammunition first and
it was at that point--I may be confused--It was at that
point that you called Fire Prevention.

A No, no. It was--I called as soon as I
could not relate the two fires is when I called them. We
hadn't--We just had broke the door down to extinguish the
fire to some extent before and then I called them.

Q And then the next statement in your written
report is we then stopped overhaul. This is after the
automatic weapons and ammunition were found and called
for the proper authorities to continue the investigation.

What authorities were those?
A That I don't know. I asked Lieutenant

Cole to call the proper authorities.

Q Presumably that would be the police author-
ities?

A Yes, sir.,

Q All right.

To wind this up you were not present

when the grenades were found?
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A No, sir.

Q You had not seen the grenades?

A No, sir.

Q No member of your crew saw the grenades

as I understand the place where they were found--

A No, sir.
Q Do you know who found the grenades?
A I don't really know. I heard who found

them, that's all.

Q What did you hear?
A I heard Tom Brody found them.
Q Were you present or on the scene when

Tom Brody came?
A No, sir.

MR. GREENSPAHN: Lieutenant, thank you
very much.

I have no further questions for you.

0ff the record.

(Thereupon, discussion off

the record.)

MR. GREENSPAHN: Lieutenant, procedurally

I don't know if you have ever given testimony by deposition
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before, have you?

THE WITNESS: No, sir.

MR, GREENSPAHN: You have the right to
demand that the proceedings that have been taken by this
senographic machine today and this young lady be trans-
cribed, written up. You have the right to read the trans-
cript to see the questions as reflected there and the
answers as reflected there are in fact, the questions and
answers that were today given. You have the right to make
any corrections you think should be made as to what con-
flicts between your recollection of today's testimony and
the transcript might be. It is customary--I'm not suggest-
ing you go one way or the other to you--It is customary
to accept the competency of the Reporter who is an independ
ent Court Reporter and is not my employee or any employee
of the State. It is customary to waive the right to read
and transcribe. If you elect to read and affix your signa-
ture to the record, you may do so, but it is an inconvenien
to you, frankly, because you have to go down to her office.
As T say, it's customary and I suggest you waive the right.
It's your right. I'11 leave it up to you.

THE WITNESS: If I do waive this right
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and something does come up and a difference and I have no
grounds to object to it, is that correct?

MR, GREENSPAHN: 1If it's different than
from what you said or I said that's right, but then you
have accepted the competency of the Reporter and accepted
the fact she has properly transcribed everything that was
said.

Now, if there are contradictions in what
you said, frankly at that point, I don't see any contra-
dictions whether you waive or don't waive it. That's
fair to comment on if it comes time to do so.

THE WITNESS: Then the stenographic is
éctually still kept, it's not destoryed?

MR. GREENSPAHN: It will be part of the
Court's record. You file the original with the Court.

THE WITNESS: So, otherwise, she could be
back to reread this thing here if necessary?

MR. GREENSPAHN: Sure.

(Thereupon, discussion off

~the record.)

(Thereupon, at 10:50 o'clock

a.m., the taking of the
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deposition was concluded.)
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CERTIFICATE OF NOTARY

STATE“OF H.ORIDA :
COUNTY OF DADE ; >

I, MONA GESSE, Court Reporter and Notary Public
in and for the State of Florida at Large, do hereby certify
that I reported the deposition of LIEUTENANT DONALD J.
FOGEL, a witness called by the Plaintiff in the above-
styled cause; that the said witness was duly sworn by
mej and that the foregoing pages, numbered from 1 to 30,
inclusive, constitute a true and correct record of the
deposition by said witness.

I further certify that I am not an attorney or
counsel of any of the parties, nor a relative or employee
of any attorney or counsel connected with the action, nor
financially interested in the action.
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The deposition 6f CHARLES HALE, a
witness of lawful age, taken for the purpose of dis-
covery and for use as evidence in the above-entitled
cause, pending in the Circuit Court of the Eleventh
Judicial Circuit, in and for Dade County, Florida,
pursuant to notice, before MONA GESSE, Court Reporter
and Notary Public in and for the State of Florida at

Large, at the time and place aforesaid.
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WITNESS DIRECT CROSS
Charles Hale 3 -
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Thereupon--
CHARLES HALE:
was called as a witness on behalf of the Defendant and,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION

BY MR. GREENSPAHN;

Q All right, sir, will you please state
your name and your business or professional address.

A My name is Charles Hale. 1I'm an inspector
with the Hialeah Fire Prevention Bureau, City of Hialeah

Fire Department. Business address is City Hall, Hialeah,

Florida.
(Thereupon, discussion off the
record.)
Q (By Mr. Greenspahn) Inspector Hale, did

you have an occasion to either go to the premises of
460 West 42nd Place or to investigate a fire that occurred
upon those premises?
A Yes.
Q All right.
You have your records before you and I

take it that you have the complete records compiled not
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only by this department by the other law enforcement and
Fire Prevention Bureaus in the County.

A I have our own and the City of Hialeah
Police Department report.

Q All right, sir, you may, of course, make
complete reference to the reports during the course of
this testimony.

In what capacity were you involved in the
investigation of the fire at 460 West 42nd Place?

A I was a driver, radio operator for Lieuten-
ant Cole, the Fire Marshall of the City of Hialeah when
we received the call. I assisted him in the investigation,;

Q Did you arrive on the scene while the fire
units were still engaged in putting out or extinguishing
the fire?

A Yes, yes. I have to qualify that, though.

They called us they were leaving the
evidence as such alone until we got there. The fire was
out, but there was still plenty of heat.

Q When you say, '"They were leaving the
evidence,'" what was your understanding at that time when

you arrived on the scene of the fire as to the nature,
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quality and quanity wise of the evidence to which you were
referring?

A Well, when we arrived at the fire we found
that there had been two fires, apparently one inside the
utility room and the one outside the utility room.

The door had been kicked in so that they
could get to the fire on the inside,

The louvers on the door were not blackened
by smoke and we could see no way that logically that the
fire could have traveled from the utility room to the out-
side or visa versa and that was the situation as it was
when we arrived.

Q When you spoke in terms of evidence, you
are talking prinéipally as I understand as evidence of
possible arson?

A Yes, sir.

Q At that point that is, at your arrival
and subsequent to the extinguishing of the fires, were
there in the possession or was there within the know-
ledge of any of your firemen on those premises at that
time either gernades, guns, ammunition or explosive

devices?
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A No,sir.

Q So, when you arrived on the scene, your
sole purpose was to investigate the possibility of an
arson?

A Yes, sir.

Q Okay,

When you got on the scene, were any of

the fire units still standing by?

A Yes.

Q Do you remember which crew or which engine
number?

A It was Lieutenant Fogel's crew out of

Station 3. I don't remember the engine number.

Q Was he the commanding officer as far as
the extinguishment of that fire was concerned?

A Yes, sir.

Q I'm sorry, I didn't retain the number
you said his crew number was.

A It was his crew out of Fire Station No.
I don't remember the engine number, but I can get it.

Q It's not important. Fire Station 3.
All right, Inspector.

Now, upon arriving on the scene, were
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there any other personnel other than Lieutenant Fogel's
crew at the scene from the Hialeah Fire Department?

A No, sir.

Q When you arrived you were azcompanied by

Lieutenant Cole?

A Yes, sir.

Q Were there any police officers on the
scene?

A No, sir.

Q To your knowledge, prior to your arrival,

had there been any police officers or law enforecement

people?

A No, sir.

Q What did you do when you arrived at the
scene?

A When we arrived at the scene in assistance

to Fire Marshall Cole, I followed him. We looked at the
rear of the building to see if there had been entry from
the rear window and we were looking at the damage where
the fire was hottest and then we went around to the front.
We were checking the first discovered fire which was on

the desk sitting in the carport: and Lieutenant Fogel
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reiterated' that he had kicked the door in to get into the
utility room and wanted to show us the louvers on this
door, this wooden door, to show no apparent smoke damage
or evidence of travel--Fire travel in or out of the utility
Troom,

He saw--Lieutenant Fogel saw two fires
and that's why we were called on the scene.

Q Now, did there come a time when you--
Strike that.

At that point when you and Lieutenant
Fogel conversed, he demonstrated to you his feelings as
to the probability of there having been two fires, to
your personal observation of the premises as you saw
them then, was the fire extinguished?

A I wasn't sure that it was at all, If my
memory serves me correctly, there was a slight rekindling
when we were there towards the rear of the building in
the eaves. This I'm not sure of.

Q Would that be noted?

A There was tremendous heat in the utility
room when we arrived and there was a hose in readiness

to put out any fire that might be kindling.

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




Q Was there any reference in your reports,
written reports, to the rekindling to which you now eluded
which you're apparently not too certain of?

A No, sir.

Q Your recollection of that rekindling I
take it is something--

A It's something that happens now. It seems
to me there was a slight rekindling or something they
wanted to put out with or an ember they wanted to put out
with the hose they had on duty. I wouldn't want to swear
to that, but there was a lot of heat and the main fire
had been--

Q You would defer to rekindling to Lieutenant
Fogel and his crew?

A Yes.

Q Inspector, let me ask you this question:
Would you ordinarily, under normal circumstances, be
summoned to the scene of a fire if there were no indicat-
ion of criminality?

A Yes.

Q You would as a matter of course go to each

and every fire of any consequence in Hialeah?
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A Yes, sir. What we do call a Code 1 fire

or any fire where there had been injuries.

Q Was this, in fact, a Code 1 fire?
A No, sir.
Q And it maybe repetitive, but why then did

you go to this fire if it was not a Code 1 fire?

A We went to the fire because we were called
by Lieutenant Fogel in his estimation, there was possible
arson involved,.

Q Okay.

I'm looking at a one paragraph report.
I think you have the same in front of you dated June 29th,
1973, which bears your signature. In the second sentence--
In the third sentence of it you indicated that further
this is in quotes, 'Further investigation disclosed military
weapons and ammunition." Did you make that discovery or

did someone else make that discovery in your presence?

A Someone else made that discovery in our
presence.

Q Do you recall it?

A It was called to our attention, yes, sir.

Q Do you remember who that was that called

it to your attention?
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A Let me see, it was one of the firemen on
the scene. There was two that I remember particularly.
There's Mr. Bretch (phonetic) and Mr. Reynolds. I'm not
sure which one of them called me--Not called me, but
called us to the presence of these weapons.

Q Do you remember the point of time--How
much time had elapsed from the time of your arrival at the
scene until either Mr. Bretch or Mr. Reynolds or whoever
it was called to your attention the fact there were military
weapons and ammunition on the premises?

A In pure recollection I would say that it
would be between 10 and 20 minutes, 10, 15 minutes.

Q All right.

Do you have any reason to know why it was-
that Mr. Bretch or Mr. Reynolds were further pursuing their
investigation so to speak of the premises at the time that
they ultimately discovered these materials?

A Well, they weren't making an investigation
as such. They were participating in the operation called
overhaul which we conduct in most every fire where there's
a lot of debris or flambeau materials present.

Q Was there a lot of debris in this instance?
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A Yes, the room was filled.

Q Okay.

Do you know of any other officers or men
that were participating in the overhaul operation?

A I think there was one other, but I don't
remember his name.

Q Okay.

A (Continuing) Let me see, no, I can't
right off hand--The main ones that I remember are Lieuten-
ant Cole, Mr. Bretch, Mr, Reynolds. I think there was
another one.

Q Did you talk to any of the-civilians on
the premises at any time during the course of your in-
vestigation on that day?

A Pardon me, sir?

Q Did you talk to any civilians either on
or about the premises during the course of your investi-
gation that day?

A No, sir, not myself.

Q Were you present when any of your inspect-
ors or any other fire officers did talk or police officers

did talk to any civilians at that area?
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A Yes, sir.

Q Can you relate to me, if you recall, who
was spoken to and by which officer connected with which
department?

A Fire Marshall Cole was talking with the
owner of the--Or rentor of the house, Mr. Lopez. I'm
sure Lieutenant Fogel was and not--I mean, just purely
in trying to help the man realize the extent of his fire
and even before the discovery of these weapons and ammuni-
tion,

Q Was to your knowledge, Mr. Lopez home at
the time the fire broke out?

A To my knowledge he wasn't.

When I got there I don't remember seeing
him. I think he came in after we arrived.

Q Do you recall any of the conversation that
was had between Lieutenant Cole and Lopez? That is, what
Lieutenant Cole said and what Lopez said in response?

A Some of it, yes, sir.

Q Would you relate to me, and you can certain-
ly paraphrase what you heard on that date between those

two people?
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A Let me see, before the discovery of the
weapons, Lieutenant Cole or Fire Marshall Cole asked Mr.
Lopez to help us move his van out of the driveway so we
could get into the utility room area. They'd have room
to get the materials in the utility room out. That was
before anything was discovered.

Q All right.

Did Mr. Lopez move his van?

A He helped, We pushed it out and he sat
in the driver's seat.

Q Do you remember any other conversation?

A I remember various parts of conversations
both before and after we discovered--It would be difficult
to reiterate exactly what was said.

Q Let me put some pointed questions to you
then we'll be finished with you because I know you have
other business.

First of all, before the discovery of the
weapons and ammunition, do you remember Lieutenant Cole
or any other official authority asking any questions of
Lopez relating to either arson or any store of explosives

or any other violation of what you know to be the criminal
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code of either the County or the State?

A I seem to remember Fire Marshall Cole ask-
ing Mr. Lopez who might have done this of do you know who
might have done this and Mr. Lopez, who at that time was
there reiterated that he had no idea who had started it.

Q Did you ever, in the course of your first
duties as a fire inspector, render to a person who might
be the suspect of a crime the so called Miranda Warnings?

A No, sir.

Q Do you know in this instance at the time
that Lopez was being spoken to by members of your depart-
ment if any such warnings had been given him before he
spoke?

A Not to my knowledge, sir. We had no
reason to suspect anything was wrong. That's about all
I can say about that time.

I can say this, though, at the time of
the discovery, we did at that time warn Mr. Lopez to move
away from the immediate area and we, of course, Fire
Marshall Cole immediately notified the proper authorities.

Q Up to the point of discovery, were there

any police authorities on the scene that you recall?
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A No, sir.

MR. GREENSPAHN: Thank you, Lieutenant,
I appreciate it very much and you can go now.

You have the right, of course, to demand
that this be transcribed of this record this morning and
then read it to see that the questions and the answers
as written by the Court Reporter are correct, and then,
if they are correct to sign it.

You also have the prerogative of waiving
that requirement and accept the competency of this indep-
endent Court Reporter.

THE WITNESS: Actually, I'd like to have
it just for my own souvenir.

MR. GREENSPAHN: 1I'1ll tell you what. Let
me suggest to you--0Off the record.

(Thereupon, discussion

off the record.)

THE WITNESS: To the best of my knowledge
I have given everything that I can remember up to that
point. I wouldn't want to volunteer any further testimony
because mainly what I was interested in is helping my

Lieutenant and investigate a possible arson.
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MR. GREENSPAHN: I presume I'll get a
great deal about arson from Lieutenant Cole and that's
why I didn't go into it with you.
Q (By Mr. Greenspahn) The last question
is, the one paragraph report that is dated June 29th, 1973,
and bears your signature, is that the entirety of anything
that you reduced to writing as a result of your experience
on the premises on that day?
In other words, I'm now inquiring about
any subsequent reports that were written.
A I have written no further reports on this.
MR. GREENSPAHN: Then this will be it.
(Thereupon, at 9:55 o'clock
a.m., the taking of the

deposition was concluded.)

4
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IN THE CIRCUIT COURT OF THE 1ITH

JUDICIAL CIRCUIT, IN AND FOR DADE
COUNYY, FLORIDA.

et

1"'

NO: 73-5087 ,
74-6113-B .~
THE STATE CF_FLORIDA )
Vs, )
HUMBERTO LOPEZ, )
Defendant. ) c -

MOTION TO COURT TO DIVEST ITSELF OE JURISDICTION
FOR SENTENCING PURPOSES AND FOR AN ORDER
THAT THE DEFENDANT BE RELEASED AND TRANSPORTED =
OUTSIDE THE UNITED STATES AS A FREE INDIVIDUAL -
AND FOR AN EVIDENTIARY HEARING ON ALL PERTINENT

ISEUES

COMES NOW the Defendant HUMBERTO LOPEZ, by and through

Sid AN
¥4
'-J{E “i e17

o

his undersigned attorney Gino P, Negretti, Esq., and respectfully moves
this Honorable Court to divdst itself of jurisdiction for sentencing pur-
poses and to order the defendant released and transported outside the
United States as a free individual and as grounds alleges:

l,- That this Court can not acquire and retain jurisdiction for
sentencing purposes in abeove cause over defendant who was forcibly ab-
ducted against his will from a foreign land by means of torture and
brutality, cruel and inhumane treatment in violation of defendant's right
to due process at the instigation and before the presence of United States
Officers and for employees, with that foreign government in violation of
defendant's rights to due process, and thus in violation of defendant's
right to the 4th, 5th and 6th Amendment to the Constitution.

2.- That the United States had legal means to obtain jurisdiction
and or apprehension of defendant and did not honor them., That the

Dominican Republic did not institute extradition nor deportation proceedings

against Lopez.



3.~ That the jurisdiction of the defandant has been
tainted by the unlawful acts of two government in cahocts, to wit:

The United States and the Republic of 3anto Di.mingo,

4.= That the Uefendant was never extiradited or deported
through legal process available to both nations but placed forclbly
aboard a Dominican Aircraft with & member of the F.8.1., aboard,
distined from Sango Dominto to Miami, Florida lllegally and against
his will, and made 2n unlawfui entry through the Port of Miami,
without a visa, An enclosed Affidavit is heraby made a part of this
Motien,

5.- Defendant iopez, was arrested in “anto Domingo,
Dominican Republic, t;y Cominican Secret Police acting in concert
with Agents of the United States Government, Lefendant was held
prisoner at the Palace of Justice Jail, placed In a cell with no bed,
banks, light or Sanitary faciiitiea. He was stripped naked and doused
with water every two hours, to prevent hiin from sleeping, He was
beaten with an ox penis repeatadly. Two days later approximatdly
he was taken to the Office of General Ney and an American Cfficer
where a gun was placed in his head, and there being made to strip
was beaten by slaps in front of au Amnerican Officer, by the name of
McCone. Ney calling the American:

Mr, McCone, we have (n the bag, we will send
him to Miami as the American Embassy wanted, ”

At ail times during sbove Interrogation Defendant asked
for a lawyer and his request was answered by laughs, Next day
Defendant was tal.en to the airport by a Lominican Agent together
with an American Agent . Defendant protested telling the Uominicans
he was a Cuban citizen, and a poiitical refugee, to send him to Cuba.

He again toid them he wanted his attorney. He was not permitted to

2w



talt to anyone. An F.B.I., Agent rode with him in the aeroplane and he
was arrested upon arrival at Miami, Florida. During all this ordeal all

throughout he had been fed three smali loaves of bread, and a cup of water.
MEMOCRANDUM CF LAW,

ARGUMENT AND PRAYER

Hovant argues that this brcible abduction by means of torture
brutality, crue: and indecent treatment was a violation of his constitutional
right to due nrocess.,

The ker~Trishle doctrine which has been foliowed by most of the
Clrcult Courte spproving forcible abduction is distinguishable from this case
in that thig casa Involves s did Toscanino in the 3econd Clrcult) ocutrageous,
inconscicnable condudct shocking to the sensibilities thereby involving the
other notions of due prc-ess éot out in cases zuch as Rgchin, Russel, McNabb,
Mirapnda, Mapp, Wong-Sup and others discussed in the main body of this
Motion,

The Toscanino casze of the 2d. Clrcuit is on ail fours with the case
in hand and its concepts were not abrogated or rejected by any circuit prior to
or after ite hoiding.

The presence of the Uefendant in the United Statea and before this
Court, is the ‘fruit of illegal conduct by United 3tates agents in violation
of his right to due procees. Therefore, the Court should recognize that the
illegai fruits of a seizure of the person ; defendant’'s presence here) a#nd the
verbal admissions cbtained .identity and background. are suppressable 2s
violations of due process, Consegquentiy, since suppression is not a remedy
when seizure of the person and identity constitute the illega!l fruits, the Court
should dive.t itself of jurisdiction and crder the release of this defendant, or
in the alternative order a full hearing which ‘if defendant proves his aliegations)

wili result in his release,



The Court is asked to view the agent’s conduct as Rochin _
conduct and consider the cass a3 the 2d. Circult condidered Iogcaning
granting this Defendant the only remedy availadble and release defendant

before or after a hearing.

POINT I

THE COURT ACQUIRED NC JURISDICTION CVER THE

APPELLANT BECAUSE HE WAS FORCIBLY BROUGHT

INTC THIS COUNTRY BY UNITED STATES AGENTS

BY MEANS OF TORURE, BRUTALITY AND PHYZICAL ABUSE,

The Defendant argues and ralys very heavily on the case of
'UNITED STATES v, TCECAMNING 500 F2d 267 2d Cir, 1974, petitica for
rshearing en banc denied, 504 F2d 1280 1"74.,

The center of controversy in legal arguments previously made was
the ccgency of this case {n the light of the Ker~Prisbie ruis and whether
TOSCANINC has besn followed in any other circuits, (KER v, ILLINOIS
119 U.8, 436, 7 3, Ct, 225, ¥0 i, £d. 42t [1383; and FRISBIE v, COLLINS
342 U.8, 514, 72 &, Ct, 509, 36 L, Ed, 341 11582),

KER ¥, U.LINOIS Supra was declded long before the Supreme
Court's expansion of due precess and constitutional guaranises. The
case involved a2 "presidential messenger sent to Poru tc tring back KER,
The messengar never presanted his dscunents to ths Peruvian government
and “forcibly and with viclence arrested him’ Xer:, KER at 438, Ker was
then pat on board a ship, kent a prisoner and transfered from one ship to
ancther until he was brought to the United itates.

Other than the forcibla abduction and the fact that Ker was held
incommunicado, there {2 nothing in the case relating to torture, extreme
physicsl sbuse, cruel interrogation or cutragecus conduct on the part of a

federal officer. In fact the tndividun! messengsr was a Pinkerton agent
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and the Court looked upon the defsndant s remedies as private, civil and criminal
case,

It should be noted that Ker took place prior to ceses such as MAPP v,
QHIO, 367, U.8. 643, 8L 5. Ct, 1684, 6 LEA. 2 1081 (1961}; ROCHIN v. GALIFOR-
NIA, 342 U8, 165, 72 8. Ct, 205, -6 LEd. 183 :1352); 18, V. RUSSEL. 41l U.8,
423, 53 8. Ct. 1637, 36 1. E4. 2d, 366 11973): MAPP V._QHIO, 367 U.8, 643,
81 8, Ct. 1684, 6 L, Ed.? 108! and the many other ceses attempting to control
improper and ilisgal conduct on the part of the government,

Deaspite thia fact, the Ker Court, looking forward pethaps, stated:

e ees.80 hore, when fecund within the jurisdiction of the State

of Riinois and mbu to answer tor 3 crtmo agauwt ﬂu laws of
thtt itltt. 255 the ' .

W u u not easy m sn how he cansay that lu ls
there without due process of law” within the meaning of the
constitutional provisions (emphasis added)

The Xer case did hold that a forcible abduction was not a violation of
due prooess but at the zame time was confronted with facts clearly distinguishable
from both TOSCANINQ Supra and this at hand. The Ker court was dealing with
Treaties, Extradition, review of a state court cuse and al! this took place ia at
atmosphere relatively devoid of expanded Bill of Rights decisions. B5till, the
osult reacted by pointing out a possibls exception to the ruling.

The next case tc meat the issue was JRISRIE V. COLLINS, Suprs.
Collins acting as his own lawyer ) brought a habeas corpus petition for reliaf
while serving a iife sentance in Michigan State Prison for murder. Hlis petition
was denied by the same court that decided ROCHIN, Supre FRISBIE was decided
during the same term), However, the court pointed out very clesrly that it was
ready to overule the Xer line of cases if sufficient reason was prasent, the Court
saidr

" This court has naver departed from the rule

announced in XER V. ILLINQIE, 115 U.8. 436, 444,

that the power of a court to try a persen for a crime 1s not

impaired by the fact that he had been brought within the
cout's jutsdiction by reason of # forcible abduction’,
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Agsin the court nointed to the possibllity of circumatances which
might take govemnent conduct cutiide the protection of XER,

The FRISBIE case iz also distinguighable in that the cutrageocus
aconduct of TOSCANING (supra: snd the case in hand were not present,

It iz {aterdsting to note that pra TOSCANINO decisions never had
coms to grip with outrageous governmental behavior. It was for this reason
defendant argues they decided to stick with the Ker-Prishie mle,

For exarple, the Sth Circult reviewed the problem in two cases
prior o TOSCANING and twe after it., The prior cases were UNITED STATES
V. YICARS, 467, F24 452, .5th Cir, 1:72) decided -,/21/72 and UNIIED STAIES
CARAMIAN 468 Fid 1370 (5th Clr, {972} docided 10/26/7%.

There is nothing in the JCAR3 case (Cupra; that indicates Gonszalez
‘a co~defendant: had any grounds other than a basic argument of ilisgality of
arrest in Panama to bsrelhis claim on, Nothing (i the case except the KER-
FRISBIE rule relates to the TOSCANINO facts or the facts in the case on at
hand.

The same holds true for the CARAMIAN case Supra;,

"Caramian's due process sttack on the bond

umping conviction rests entirely on the theory

that under the United States -3olivia Extradition

Treaty he was eatitiad to 2 hearing befors he

could lagaily he returned to this country to

stand trial, " [CARAMIAN Supral,

The court cited FRISBIE and KER and other cases stating that
even {f an extradition hearing was not held jurisdiction can still be retained.
There are no facts in this coae like TOSCANINO or the case at hand, No
ailegations of torture, stc., Caramian's sole contention was that he was
brought to the United States without the benefit of extradition. The court

falt there was no mason to disturb KER~FRISBIE .

=G
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The two 5th circuit cases that came after TOSCANINO wers
ERRERA ., 504 F2d. 859 (S5th Cir, 1974) decided 12/5/74 and

ITERS, 509 P2d, 976, (5th Clrc, 1975) decided 3/13/75,

These cases being to grapple with the second ctrauits TOSCANINO holding
but both cases are distinguishable on the facts due to a lack of outrageous
conduct that shocks the sensibilities and also supportive of TOSCANINO in the
courts decisional analysis,

For example, HERRERA did not present the issus of torture, stc.,
at any time in the record until it appeared in this Motion,

The court held that the illegality of arrest in Peru; subsequent
delivery to federal suthorities; and fatlure to follow orderly processes of extra~

dition, did not divest the court of jurisdiction, The court noted however,

that:

“We have considered the case of 1.8, V. TOSCANINO, w
2 Cir, 1974, 500 F d, 267, en banc hearing denied, two
judyes dissenting, 43 U.8.L. W, 2175 (October 8, 1974),
It involves claims of kidnapping, extended torture and
slactronic surveillance by or at the direction of United
States officials in & {foreign country with the consent and
knowledge of the United States Attorney for the Eastern

District of New York. Asidg from the wide variance bgtween

3 A Nninge

W 55355 V- ASRALII S SR S LLL A8 154
wepe bound on the basic proposition by the Ker and Frisbi

decisions of the Supreme Court and our decisions cited supra,.

M AN\t S2% ik .

The use of this!language seems to indicate that aa far as the
‘basic proposition” stated in Xer-Frisbie was concerned (that an illegal ab-
duction dees not violate due process) the court was following that rule.
However, had the claims of HERRERA been rooted in the record and the
court besn confronted with the same facts as TOSCANINCG, Defendant believes
the court would have followed that(TOSCANINO)} decision. Had TOSCANINO
facts been present the court could not have put them "aside” and following
the dasic rule,

The court in WINYERS supre would not permit a jurisdictional
chailange based on fact that they were unlawfully brought within the courts

T



tecritoria!l jurisdiction following an illeghl asmest by the Coast Guard, [WINTERS
Supral at Page 985 and 986,

The WINIERS court cited TOSCANTIO and its modification by
LUIAN V. GENGLER 510 F2d. 62 { 2 Ctr. 1375) decided 1/8/8 . The court
discussed the distinction bhetween the outragesus conduct in {QSCANING
ond facts simllar to WINTERS which are found in the LUJAN decision . ( See
notes 34, 35, 36, 37, 38, 35 and 40 at pages 386 and 87 tn WINTERS supra ),

Even though the defendants in WINTERS were not subjected to the
outragecus conduct of TCSCANINO, the court added at page 786 and 387 that
they had not receded from the igr~ Irighie Rule and said:

Although Xer~Frisbie has heen severly criticized, and the

Second Clrcult, In an extreme case »f sutragecus govern~

mental conduct of physical and smotional brutality and
indignity, had held on the tosis of post |60 due proceds

decisions, chat ier-Frisblie bends, in guch situations the

Synreme Cowt has not receded from iep-Frisble aad

Detther haa this Court. (WINTIERS supra at ¢86-3587],

ihe court cited LERRERA supra on in support of their position that they
naver receded from the .gr~Irighie Rule,” It is true that neither they nor the
Supremse Lours sver receusd from KER-FRISBIE simply bacause they were never
faced with a (QICARING situation involving tortus and brutality and had no need
to receds or consider receding” from it. (See court’s description of HERREBA
in the WINTERS case supre at page 587; also see analysis of EERRERD in thia
Motion supra).

Reforing to HERRERA suprs and UJAN supre the court gives a glimpse
of its true basis for decision at page 388:

“Bound as we are by Hemers, we think that the Second

Circuil recognized in ".ujan more errors on the exartion of
action by igcnts beyond thc stuct tll’ﬂMll umlt mm

drastic remedies . emphasis odded),

Despits strenvous efforts by defendant to distinguish Ker and
its progeny, we are convinced that they sra controiling s o

the defsndant. (emphaais added).
Defendont in WINIERS wers not subjected to the oulrageous’ conduct

e g
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of TORCANING , and the cese at hahd, Hed they been so subjectsd, the couft may
‘well have branched off inte ROCHIN (supes) and held that the sams way as
the Becond Cifcuit 1a TOSCANINO (See Rots 36 st page 386 of WINIKRS
indionting that TOSCANINO'S roots were found in BOGHIN) .
A sumber of older decisions on the LER-FRISAIE rule continued
suppart but nane 5f the cases invoived the flagrent and ouitageous condust
of 208CANINO, iSes HOMBON V. CRQUSE 332 F2d 561 (10t Cir, 1564);
ZXNAN V. SYMAN 371 ¥2d, 764 (Oth Cir. 1580 BACON V. UNITED STATER
448 724, 933 (:3h Cir, 1970 U8, V. SHERWOOD. 435 F2d. 867 (10th Cir,
;un}: L8, V. VICARS, supew ;U 8. V. CARAMIAN, imz and U8, Y. COTION.
471 P24 744 3tk Cir. 1973), Cert. denied 93 8. Ci. 1913 whars some physioal
m«m prisoner was used to subdus his physicel rastatence but
© The cmly prior 3rd Gircult case relevent s GOVERNMENT OF THE
YERORN SALANDS V. ONTIZ, 437 P2d. 1043 3¢d Cir, 170! dedidad /5/70,
QEZIE wes asrested in Puarte Rico for & murder that tosk place ia the Virgin
m whers aa information had been filed. - Two F,B,1, sgents arrested Mm
‘8ars and twok him 15 La Princesa Jail in Sen Jusn, The aext dey two Virgtn
Istand detectives picred Mim up and brought kim o the Virgin lsiand without
& wazrent and without extradition proceedings. The Wuﬁ nothing
M the illegality of amvest or removel,
The court clted KB and ZRISE and stated that even if the amrest
m illogal thers are decisions which support the fact that ke could still be
hosught to trial, [ORTIZ & ¢ 1045] RUT the cwurt [n note 2 on page 1045
ety eleariy stated thoir Mn»ﬁ'm conduct and indicated they were
net daciding that issue. |

Mms andsuu m& : lmo&u



1ook 1273, 45 NW U.L. Rev. i6, 27-28;
Pitler, 'The Fruit of the Polsonous Tree’
Revisited and Shepartlized, 1568, 5¢

Ceallf. i, Rev, 572, 600: The Suprems
Court 1951 Term, 1352, 66 Rarv, L.

Rev, 83, 127, ({(emphasis added!,

and continuing “We alsv recognized that
the Supreme Court cases cited in the

taxt dealt with State prosecutions, rather
than federal or territorizl procesdings, apgd

A

1

minal I-

E2Lhb vy o Ko L { Licersg L {rggt
supervisory nower, Cf, Scott

Adiction of & State cver & Defendant Based Lipon
Prasence secured by Force or Fraud, 1753, 37
Minn, 1, Rev, 100 & n. 40.

Therefore, the 3rd Circuit in CRIIZ clearly indicated concam and
{(prophetically) in discussing the Court’s ability io require higher standards
of conduct from federa! officers az well as the possibliity that other thap
State officers {ie. faderal officers) may not be lwmuaized from misconduct
by Frisbie, gave a glimpse of ths arguments which were to form the basis
of JOSCANINOG At least 4 years before the second clrcuit heard the cese,

Two additional post TOSCANING cases ere worthy of mention,
UNITED STATES V. MILLER. 384 F. Zupp. 2d 57 {USDC Southern District of
Florida 1374) decided 11/5/1974 and UNITED STATES v. MARZANC, 388 F. Supp.
2d 309, (N.D. Ulinois E.D. 1375} declded 1/28,/75,

MILLER SBapra merely distinguished TOSCANINOG saying the illegality
of methed which was used by the government {n TOSCANINCVed to the TQSCANING
deciston but that in MILLER the arrest was lawful and the deportation from

Jamaica wes also lawful,

=10
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MARZANQ supra also distinguished the facts from TQOSCANING,
saying the illegality of method which was us®d by the government in TOSCANINO
led to the TOSCANINQG decision but that in MILLER the arrest was lawful and
the deportation from Jamaica was also lawful,

MARZANQ supra also distinguished the facts fom TOSCANINO
saying the government conduct was clearly lawful, However, Judge Bauar
in the MARZANG decision clearly followed the TQSCANINGQ court, [See
MARZANQ supra at 308,502 and “10]. Judge Bauer's appraisal of the law at
page 510 reads:

"This court is also of the opinion that the Ker-Frisbise

rule is still the appropiate test to be appled in evaluating

the question of a Court's jurisdiction over defendants

who have been returned to the United States against .
their will, MMWM

m 0S8 Cd S O 6 - 3 € . & 8
invelving ggc_t,m. gutaugx. gr. sgmg form of an ozgmx
protest to the violation of an extradition treaty by a forsign

government,

The court found in MARZANO that none of thoss factors ekisted
in the case it was dectiding,

These previous cases have not rejected TOSCANINOG have distin-
guished their facts on TOSCANINO. It is possible to hold the XER~FRISBIE
but followed it on facts not involging outrageous conduct, COnly the 3rd
clircuit, four years before TQSCANINO voiced the principles that eventually
became part of the TOSCANINC decision and indicated that perhaps there ia
something seriousiy wong with the XER-FRISBIE rule {tself,

Echoing the 3rd circuit observations in ORTIZ supra the 2nd
circuit in TOSCANING (cite supras; used its supervisory power over the adminis«
tration of criminal justice in the Disttict Courts within its jurisdction o
remedy the abuse of the District Court process, The Court held that this
power is not merely limited to the exclusion of evidence, The court atated
at Page 276:

In any event, since Ker and Frisbie involved state court

oconvictions only, the views expressed in those cases
would not necessarioy apply to the preasent case, which is

il
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an appeal from 8 judgement sntered by & fede ‘

court. Hers we possess powers not avetlable to a Mml court
reviewing a stets Witunal's resolution of constitutions! tssues .
In this case we may rely simply upon our supervisory power oves
the administration of criminel justice in the district courts
within our jurisdiction. See MgNabbv. United States. 318 U.8,
322, 63 8, {t, 608, 87 L. B4, €19 (1943); United Statea v.
Eatspa, 471 F, 1d 1132 {nd Cir, 1972); United Statas v.

Fresman 357, F2d4 108 (2nd Cir, 1967); Willlamson v. Unied
States 311 PM 441 (5th Cir. 1262), Sees Hogan & Snee, The

MeNabbMallory Ryleas: Its Rise Rationals and Reacue 47 Geo.
L.J. 29, 32 (13582)

The real roots of the McMabb rule' are found in a refusal to
countenance trials which are the cutgrowth or fruit of the
Government's (llegality aince they debase the processes of
justice.') {(emphasis added),

and continuing , "Ses also Government of the Virgin Islands
ve. Ortie 427 F2d 1043, 1045 n,2, Clearly this power may be
legitamately used to prevent district courts from themadves
becoming 'sccomplices in wilful discbidience of law, Ses
McNabb supra at 345, Mcoreover the supervisory power is not
limited to the admisston or exclusion of evidence, but may

be exercise: in any maaner necessary to remady abuses of

a district courts process. Ct, Res v, United States, 350
U.8. 214, 76 5, Ct, 252, 100 L, Ed, 233 {19%5).

sessecees WO think & federal court's criminal process {a
abused or degraded whare it {3 sxecuted against a defendant
who has been brought into the territory who has been brought
iato the territory of the Uniad 3tates by the methods, slieged
heP8. +eaceseeseWe could not tolerats such an abuse without
debasing 'the processes of justice',  (emphesis added),

Judge Mansfield found the power in the Clrouit Court to deal with the
illsgal kidnapping problem. He also defimed that power (o enable to court
to do more than sxclude evidences, |

The judge based the court; s rejection of XER-FRISBIE on the

Supreme Court's expansion cf due process in casez such as UNITED STATES

V. RUSSBELL, 411 U.8, 420 ot 430, 431 "3 3, Tt, 1637, 36 L, £d, 2d. C€6 (1873

MAPR Y. QHIO  aupra: MIRANDA v. ARIZCNA 384 U.S, 436, 86 8. Ct. 1603
16 L, Bd. 24, 6§54 (1968); WONG BUN V. UNIIZD SIATZES, 371 U.8, 47i, 83 8,
Ct, 407, S L, Ed. 2d 411 (1963)2 SILVERMAN V. UNITED STATES . 366 U.S. 508
8L 8, Ct, 677, $ L, Td, 24 734 (1:61); ROCHIN V. CALIFORNIA supra sad

pbinted out that ‘at page 275):

-2~



.+« the i38us In most ceses ferming & part of this

evolutionary proceas was whether ovidence should

have been excluded {eg., Mapp, Miranda, Wong Sun,

Silverman) it was unneceasary in those caess to invoke

any other sanction to insuge that an vitimste conviction

would not rest on government tllegality,

Howaver, where suppression will not suffice. the court must
be gulded by the underlying principle that it may not reap the benefits of
its own wrongiolng, TOSCANING Hopre at 275},

"o oo o0l whan an accused Is kidnapped and forcibly

urought within the jurisdiction, the couris scyuisition

=¥ rower over his nerson represents the fruits of the ,

govarnnents exploitation of its owan amisconduct., Having

unlawiully seize:d the deferdant in violation of the

Fourth Amgudwent, «hich guerantees ' the right of the

peorie tc be secure in their persons against unreassnable

v oo BRLZUTDS , the government shoud] as a matter of

fundamenta! Iajimess be obligatad to retura him to his status

auo ante, wmphasis added?,

The extraterritoriot appiication of the Fourth and Fifth Amendment
was asserted Ly the court at page 286G with citations and the court stated:

“The coenstitation uf the United States is in force....whensver

and wharever the aovereign powsr of that govarnment 18 exerted,’

Baiyac v, Pusito Rico, .«

There is o scund pasis for a distinction between aliens and
citizens eapecially when the fruit to u6 reaped (s to be reaped in a8 criminal
mosacution In the United Gtates, JFOSCANING supra at 280),

The cogency of the TCSCANING argument is unyialding, Judge
Mansfield's expressicn of the argument however went further thaa Judge
Anderson (who wioté 8 separate concuriag oplnion) fait was necessary,

Wy concurrence is £0 limited hHecause this case can

6 disposed of on due process grounds alone, ROCRIN V.

CALIFORNIR, 342 U.3, 165, 72 &, Ct, 205, 36 L. Bd,

i83 {1352)" LTOSCANING supra ot pg, 281},

judge Andersons {imiting concurrence proved to be a forerunner
of theiecond Circults modified approach in the Lujan coase supee,

Neverthaless, the TOSCANING court remanded the cass for further
procesdinge yequirirg an evidentiary hoaring with respect to TOSCANINO'S

alisgations of forcible abduotion, If TOSCANING could prove 3 due process

0
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violation, the District Court would have to divest jurisdiction over him,
[See Lujan supra at page €4],

it was onlr a mater of another 8 months before the Second Cirouit
was confronted with the same type of application but lacking in one respect,
there was no brutality or torture alleged. This time the opinion of the Court
was given Chief Judge Irging R, Xaufman. The court concluded that
TOSCANINO does not extend to LUJAN'S case. [LUJAN supra st page 63).

Judge Xaufman pointed out that the court in TOSCANINO intended
to deprive the government of a carte blanche to bring defendants from abroad
to the United States by use of torture, brutality and ocutragesous conduct bt
not to vitiate jurisdiction because of just any lrieqularity in the circumatances
of & defendant's arrival in the jurisdiction, [LUJAN at page 65], -

He said that the twin pillars of TOSCANINO were ROCHIN V. CALIPOR~
NIA supra and the dictum of UNITED STATES v. RUSSELL supra, both these
cases delat with outragecus government conduct,

The ROCHIN due process holding is clear, The court held that:

"Regard for the requirements of the Due Process Clause'

inescapably imposes upon thia court an exercise of

ludgement upon the whole course of proceedings [resulting in

a conviction] {n order to ascertain whether they offend the

canons of decency and fairness which express the notions

of justice of English speaking people even toward those

with the most heinous offenses”

fROCHIN supra at Page 169].

The Court went on to say that:

“Due Process of Law, as a historic and generative principle,

precludes defintng, and thereby confining, these standards

of conduct more precisely than to say that convctions cannot

be brought about by methads that offend a sense of justice’. ”

{ROCHIN at Page 173]), (emphasis added).

The TOSCANING court’s sense of justice was offasded by the
alieged conduct of the federal agents, The LUJAN court was not offended

because there was no brutality alleged at all, nothing to invoke ROCHIN
or RUSSELL,

«ld~



RUSSELL was an entrapment case but the Court spoke out .
conceining conduct that might be so outrageous 3s to bar the government from
prosecuting. Cting RQCHIN the court satd:

Wile we may someday be prasoaiad with a sitwation in which

the conduct of lew enforcement agents is ac ocutrageocus that

due process principles would absolutely tnr the government

from lovoking judicisl processes to obtain a conviction,

[RUSSELL supra at pages 431 , 432],

The Court dismissed Russell's petition claiming that the ‘instant
case is distinctly not of that breed. {RUGSEL™. 1d!, The court found that the
government agent éid not act tllegally and violated no idependsat coastitutional
right of Ruaseit,

In its dictum howevaer the RUSSELL court did quote Justice Brandeis
at page 442 to the affect that a prosecution should be stopped "not becauss some
right (of Caseys) has besn denied, but in order to ptotect the Government,

To protect it from the illegal conduct of its officers. To preserve the purity
of the courts, Cf, Clmstead v. United States, 277 U,3. 438, 470 (1928),
(emphasis added).

TOSCANINO then stands unscathed, The LUJAN court merely found
no allegations of outrageous conduct to bring it under TCSCANING, The applica~
tion of ROCHIN to the TOSCANINC situation demanded that the court provide
a ramedy, Since there is no ‘fruit of an abduction toc be suppressed, the
only effective remedy was to order that TOSCANINQ be released if be proved
his allegations, [LUJAN Supra at page 66].

In so far as the other casas relating to the TOSCANINO problem
are concerned they are all distinguishable in that the outragecus conduct
alleged in TOSCANING did not occur and also waz not part of the reoed.

The Defendant HUMBERTO LOPEZ has alleged and continues to
allege brutalizing, indemnt and cruel conduct worked upon him to and durlng

his abduction by Dominicen and faderal agents.,
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The Defendant claims violations of his condtitutionsl rights as
follow::

la= Violation of his right to dus process hecause of the outmgeous,
unconscicnable conduct of federal law enforcement agenis In that:

@ he was tortured, beater, not fed, kept
without slegp , etc, .

(B8) he was held incommunicado in order to
srevent his regorthig to legul yrocesses to
gffect Lhis rolease,

(C} he was kidnapped, forcibly abducted
agalnat his will,

‘) he was arrested without any charge
by the Dominlcang and fuderal agents.,

{E} the above zook\plaee in cooperation with

and at the instigation of Unitsd Ltates federal

agents,

F) no attsmpt at legal extradition was made.

2.~ Further violations of defendants 4th, Sth and Amendment
rights tock place bacause he was:

a) arrested (detained) tortured and abused,

) ha was held incommunicado,

‘@) as a result of admission and statersants
246 he was brought to the LUnited Statas,

fd} As a resuli of being held incomaunicado his

sttorneys could not use legal process to securs

his fzaedom and prevant his uliimate kKidnap.

This Motion presents facts that fall direatly under the TOSCANINO
prohibitions and the RCCHIN rule. 1he court should consider all the conduct
of the agents and thoir methods  of bringlng the defendant into the United
States in order to determine whuther their conduct was outrageocus,

As to part 1) sbovs, the conduct of the dedefnl agents alleged
py defendant ts prohibited by TO3CANING supga, ROCHIN supra, RUSSELL.
supwa dn all othar root éasas used by the zourt in their analysis,

As to part (2) sbove, {llegul arrest oonstituies 2 seizure of the person
in viclation of the Pourth Amendment, [HENRY v, UNITED STATES, 36 v.fﬁl

|G
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- under WORG-SUN, supre snd even uder RUBEELL supre. The fsot
that these incidents took place eutside the United States as to 6th Amendment
rights should not prevent this Coust from condemning this type of conduct.

All of the factors of behaviir maationsd sbove were part of the grand
schems of the United 3tates Governmeat to kidoap persons abroad. ‘hgudhu
of overiding policies relating to sociaty's need to suppress crims and regardiess
of the status of this or sny defendant in the syes of society, the law osanot
afford to condone and assist in such lawiesansass without severly jeopardizing
its honor,

Defendant urge the court to abandon any utlilitagian approaches to
analysis of this typs of governmental conduct, The end cannot justify the
means in this case, The honor of the court much more socially desirable than
the aischanics of illegal governmental activity to suppress crime,

Defendant Lopez'a cass compares to TOSCANINO and LUJAN as
follows:

il) all federal agents were acting ultra~vires as paid

agents of the United States; they were paid by the

United States; they ware acting at the instance of the

federal agents . [ Same as TOSCANINO at page 269

end LUJAN at page €3],

‘2) thers had never been a formal or informal request
for sxtradition. {Same as TOSCANINO at page 270 and
LUJAN at page 53].

(3) ilopex waas held lncomnunicado; kis requasts
for counsel, was denied, [(SBame &8 TOSCANINO at
sage 270 and LUJ AN at page 63).

4) Be was denlsd food and water {same 8s TOSCANINO
at Page 279],

iS} He was tortured and intemrogated in cooperation with and
at the instigatica of the United States federal agents who
were at times present during the sessiors, [Same as ‘
TOSCANINO st page 270].

i6) The United States Govemnmant and federal agents
were aware of what was being done and had in fact set
up & prograin of voluntesr duty to effect kidnapping In
foreign countries. {Same as TOSCANINC at Page 270].

\7) Lopex was danied sleép fir days 8t & time; he was
kicked and beaten . (Seme &3 TOSCANINO Page 270).

-1t~
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Thié Defendast asks that the court not let this governmental
conduct escape with impunity, To do 80 would be to permit a governmental
sgenty to practice extraterritorial terror in the name of justice., The
fult scope of TOSCANINO on its own and as grounded in ROCHIN and RUSSELL

should be applied to this case at hand,

NCLU

The due process provigsions of the Unitad States Constitutfon as
set out and definad in Rochin, Russell, Toscanino and other cases made a
part of the main argument orohibits the District Court fom excercising
jurisdiction over the defendant because of the cutrageaus and illegal
methods used by federal agents in obtaining his physical presence in this
district.

Defendant urges this court to condemn the cutragecus acts practised
upon him and to divest itself of jurisdiction and to set the Defendant
Humberto Lopez free, or in the alternative crder a full hearing on the Motion
to give the Defendant the opportunity to provs the allegation expressad with
provisions that tf they are shows to have occurred, that the Defendant be
released,

It iz only through a return of the defendant tc his "status quo

ante that justice can be done in this case.
Respectfully Submitted,

GINO P, NEGRETTI
Attorney for Defendant
Humberto Lopez

Suite 103

3061 N.W. 7th Street
Miami, Florida 33125
Tel: 649-5104
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SERTIEICGATE QX SERVICR.

LoV,
I HEREBY CERTIFY that on this 7/__day of Octeber, 1975

& true and correct copy of ths above and foregoing MOTION TO COURY
TO DIVEST ITSELF OF JURISDICTION FOR SENTENCING PURPOSES, AND
FOR AN ORDER THAT THE DEPENDANT BE RELEASED AND TRANSPORTED
OUTSIDE THE UNITED STATES AS A BREE INDIVIDUAL, AND FOR AN
EVIDENTIARY HEARING ON ALL PERTINENT ISSUES, was personally
deltversd to ' STATES ATTORNEY, /857 ) /2577, Mismi,
Florida,

GINO P, NEGRETTI
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MEMORANDUM
S4.37-17 A
CENZ WILLTIAMS
TO ADMINISTRATIVE JULGE DATE
CRIMIMAL DIVISION '
CIRCUIT COORT susJECT TRANSFER QOF CASE UPON RECUSAL
OR DISQUALIFICATION Cr JUDGE
FROM

CLERX'S OFFICE
CRIMINAL DIVISION

STATE OF FLORIDA

vs. sz . _23-30¥7 >/

HAS DIRECTED

JUDGE

- -

THE ABOVE CASE BE TRANSMITTED TO T

ADMINT

TIVE JUDGE FOR RE-

ASSIGNMENT FOR THE FOLLOWING REASONS:

pate _/. // ;/75/.

THE CLERK OF TiCOURT S DIRECTED TO RE-ASSIGN

THE ABOVE CASE TO JUDGE M A;/ .

ADMINISTRATIVE JUDGE

CRIMINAL DIVISION
CIRCUIT COUR
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CASE Nv. _73-5087-CF-03
-~ FERGUSON

CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

ALIAS
CAPIAS

3 30vd
1914370
1ol

3
4

inJ
BEiHL

9]
9

LW

TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA, GREETINGS:

You are Hereby Commanded to take

HUMBERTO LOPEZ

if he be found in your County, and him safely keep so that you have his body before the Judge of
our Circuit Court of the Eleventh Judicial Circuit of Florida and for the County of Dade and State

a findi f ilt
of Florida in Miami, instanter, to answer unto the State of Florida onw ; uil

T iepe xivexScane xdanex for

. And have you then and there this writ
WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the seal of our said
Court, in Miami aforesaid, this __19th day of

SEPTEMBER ,A.D. 19 14

RICHARD P. BRINKER, Clerk

o alalea

Df.zp'uty Clerk

L4
‘::':?v*

RICHARD E. GERSTEIN, State Attorney

Alias g
Received this/Capias the 4

and executed it on the / 5/

by arresting the within named

/t _,?44
and having him now before the Court this day of J
AD 19— . WLSOH PURDY, DIRECTOR

Appearance Bond fixed at §

this day of , 19 BY
Deputy Sheriff
Judge. WWLES o um———r
CIR/CT/CRI. DIV. 18 (REVERSE SIDE IN SPANISH)

(REVERSO EN ESPANOL)

60 PHd 81 AON S,



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

STATE OF FLORIDA : CASE NUMBER _/3-5087
vs. WRIT OF HABEAS CORPUS AD
PROSEQUENDUM
HUMBERTO LOPEZ

e
?3, I
TO: DIRECTOR, U. S. BUREAU OF PRISONS; =0l =
WARDEN OF : non A =
and / or 8§: 4
UNITED STATES MARSHAL, SOUTHERN e
DISTRICT OF FLORIDA cEX =
T o
3 w
fof o

This cause came on to be heard upon petition of the STATE OF FLORIDA for a Wr
HUMBERTO LOPEZ

Habeas Corpus Ad Prosequendum to produce one

to this jurisdiction for the purpose of standing trial herein, said defendant being reportedly confined at

BROWARD COUNTY JAIL, FT. LAUDERDALE, FLORIDA

as a prisoner of the UNITED STATES GOVERNMENT, and the court being fully advised in

the premises, it is, upon consideration
ORDERED that the Clerk of this Court forthwith issue this Writ of Habeas Corpus Ad

HUMBERTO LOPEZ

Prosequendum directed as hereinabove set forth requesting that the said

be produced to this jurisdiction or before the 14th day of

at 8:00a.m., before Judge Siegendorf
, 19 75/ , for the purpose of standing trial herein; it being a

November

condition of this Writ that said prisoner shall remain at all times in custody as a prisoner of the UNITED
STATES GOVERNMENT and that all expenses of travel and other expense incurred in effectuating the
provisions hereof shall be assumed and paid from the Fine and Forfeiture Fund of Dade County, Florida;
and it is further

ORDERED AND DIRECTED that the Clerk of this Court shall forthwith furnish four

certified copies of this Writ to the UNITED STATES MARSHAL, SOUTHERN DISTRICT OF FLORIDA, for

distribution to the proper agencies and to effectuate the provisions hereof. ﬂ

~

DONE AND ORDERED at Miami, Dade County, Florida, this the day of

November , 1975,

(A I s K

JUDGE, CIRCUIT COUR;‘(O'F THE ELEYENTH
JUDICIAL CIRCUIT OF FLORIDA, IN AND

FOR DADE COUNTY

201.01~40B REV. 1/73

Qu0335 403 03714
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RICHA\\ ‘i\li‘h’\iR
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF|FLORIDA cterx
IN AND FOR DADE COUNTY

NO. __ 73-5087

THE STATE OF FLORIDA
VS.
HUMBERTO LOPEZ ORDER WITHHOLDING ADJUDICATION

IT APPEARING UNTO THE COURT that the defendant,

HUMBERTO LOPEZ

by the Court upon entry of a plea of nolo contendere

and it appearing unto the Court upon a hearing of the matter that the defendant is not likely
again to engage in a criminal course of conduct and that the ends of justice and the welfare of
society do not require that the defendant shall presently suffer the penalty imposed by law, and
the Court being fully advised in the premises, it is thereupon

CONSIDERED, ORDERED, AND ADJUDGED that an adjudication of guilt be,
and the same is hereby, stayed and withheld.

DONE AND ORDERED in open Court at Miami, Dade County, Florida this _13th
day of __December ,A.D.19_173.

aW@/’ .

RALPH B. FBR("US(JR.

FILED AND RECORDED

IN CIRCUIT COURT
MINUTES AS INDICATED HEREON

RECORDED

JAN 4 1974
Richard P. Brinker, Clerk
RICHARD P. BRINKER

By: CLERK
Deputy Clerk

CIR/CT/CRI 94

it 8551 w712



STATE OF FLORIDA

UNIFORM COMMITMENT TO CUSTODY //// 2/ >4~
OF DIVISION OF CORRECTIONS

IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

PALL Term, 19.75_

Conviction for URLAWIYL POSSESSION OF AN EXPLOSIVE
(Offense)

Date of sentence imposed NOVENBER 1‘! 1975
Date of conviction NOVEXRER t.t 975

Term of sentence . SEVEN AND A BALY (7%) YRARS, to begin at the expiration
sentense impesed she Unised Distriet Couwrt, Southe
umtoruma.'x.mlo. rﬁ's;:u-u . =

STATE OF FLORIDA,

Plaintiff,

VS. Case No ?m
FUBERTO LOPRS

Defendant.

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA TO THE SHERIFF
OF SAID COUNTY AND THE DIVISION OF CORRECTIONS OF SAID STATE, GREETING:

The above named defendant having been duly charged with the above named offense in the above
styled Court, and he having been duly convicted and adjudged guilty of and sentenced for said offense
by said Court, as appears from the attached certified copies of

INFORMATION OR INDICTMENT

judgment and sentence, which are hereby made parts hereof;

Now, therefore, this is to command you, the said Sheriff, to take and keep and, within a reasonable
time after receiving this commitment, safely deliver the said defendant into the custody of the Division
of Corrections of the State of Florida; and this is to command you, the said Division of Correctxons,
by and through your director, supenntendents wardens, and other officials, to keep and safely imprison
the said defendant for the term of said sentence in the institution in the state correctional system to
which you, the said Division of Corrections, may cause the said defendant to be conveyed or thereafter
transferred. And these presents shall be your authority for the same. Herein fail not.

ARDRN M. SIRGENDORF
WITNESS the Honorable - 8

Judge of said Court, as also RICHARD P, BRINKER,

Clerk and the Seal thereof, this the 14sh day of ENBE , 19 75

RICHARD P. BRIN&E&
Clerk of saxg};

By

(To be used in committing defendants under indetermin
as well as under sentences of Imprisonment for def

pe
CIR/CT/CRI-32



BENCH DOCKET

T
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCYIT

IN AND FOR DADE COUNTY .
STATE OF FLORIDA 9 NOV. 14 1975
| vs. RICHARD P. BRINKER

CLERK

HUMBERTO LOPEZ

CHARGE, UNLAWFUL POSSESSION OF AN EXPLOSIVE Case No. 73-5087

JUDGMENT

It appearing unto this Court that you

HUMBERTO LOPEZ

have EEEKXE%&EK&XX&XXﬁﬁk%ﬁkﬁﬁkXﬁﬁﬁﬁ&ﬁﬁxxﬁXﬁfpleaded nolo contendere to
PIBRARMOFOTDERK IEK '

UNLAWFUL POSSESSION OF AN EXPLOSIVE

IT IS THEREFORE THE JUDGMENT of the law and it is hereby adjudged
that you are and stand convicted of the offense as above set forth,-
and it is hereby certified that the fingerprints on the certificate .
attached hereto and made a part hereof are the fingerprints of the
Defendant in this cause and were placed thereon by the Defendant in
my presence in Open Court on the date therein certified.

What have you to say why sentence should not.now be imposed upon
you?

Saying nothing that could influence the Court in its decision.

SENTENGC E

_ IT IS FURTHER CONSIDERED, ORDERED AND ADJUDGED that you be
imprisoned by confinement at hard labor in the STATE PENITENTIARY

for a term of SEVEN AND A HALF (7%) YEARS, sentence to begin at

the expiration of the sentence imposed by the United States District

Court, Southern District of Florida, in Case No. 74-633~CR-JE.

IT IS FURTHER RECOMMENDED that you be incarcerated in the

. | RECORDED

maximum security facility.

" NOV 191975

RICHARD P_RBRINKER
CLERK

- IT 1S FURTHER ORDERED that costs 1n this cause shall be taxed in
‘accordance w1th the law.

DONE AND ORDERED in Open Court at Miami, Dade County, Florida,
this 14th day of NOVEMBER, A.D.19 75

'ARDEN M. SIEéENDORg J

i 9155 11408




IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,

IN AND FOR DADE COUNTY

FILED

NOV 34 1975

-

STATE OF FLORIDA
RICHARD P. BRINKER

CLERK

- . VS,

Hrbertsr  Lopes

: 4

CHARGE, ([, few/Fof PBassession of v Case No._Z3- SO8 7
f;( /éé/(;<

LT Foue FirmeEas TArEM Sm ucth W EOWSLY LeFr Thumg R.Gfrr“ﬁwmq Kieat towe. Finsens TTRKEs Sione L THMNS O W SLY

I hereby certify that the above and foregoing fingerprints are

the fingerprints of the Defendant, /ééuwéi,7§ ,Aﬁkoez
, 4

and that they were placed thereon
4

by said Defendant in my presence in Open Court, this the /45/:%

day

of Mo ber - , 19 2&— | and that they shall be affixed

to and made a part of the Judgment in this iziii221m§ N
. LYY
. S/

ARDEN M. SIEGENDORF ~ JUPCGE

it 9155 11409 ﬁf/




Probation Form 62A 0 7 - ‘l‘ 1 6 5 9

STATE OF FLORIDA
VS. In the CIRCUIT Court OF THE

ELEVENTH JUDICIAL CIRCUIT OF FLORIDA
IN-AND-FOR-DADE  County, Florida

Defendant. No._13-5087

HUMBERTO LOPEZ

Order of Revocation of Probation

THIS CAUSE coming on to be heard, and being heard in the _FALL term of
this Court before the HonorableARDEN S IEGENDORF , Judge, and it appearing
that HUMBERTO LOPEZ , hereinafter referred to as the aforesaid, on
the_ 13  dayof DECEMBER A D 1973 A ENTERED A PLEA OF NOLO

CONTENDERE TO the offense of POSSESSION OF UNLAWFUL
-—EXPILOSIVES
in the _CIRCUIT Court of DADE County, which Court

withheld adjudication of guilt, suspended the imposition of sentence and placed the aforesaid on

probation for a term of WO_YEARS in accordance with the provisions ofXFe¥¥ kX ¥0¢

CHAPTER 9438,
X X C00EN0EX ROBLK XDENeN K EROEIOK XX, and
FLORIDA STATUTES

It further appearing that the aforesaid has not properly conducted hIMself, but has violated

the conditions of h I Sprobation in a material respectby VEOLATING CONDITION (H) -
LIVE AND REMAIN AT LIBERTY WITHOUT VIOLATING ANY LAW IN THAT THE
AFORESAID IS CHARGED BY INFORMATION FILED IN CASE #74-6113 WITH COUNT I
UNLAWFUL POSSESSION OF AN EXPLOSIVE AND COUNT II 3 UNLAWFUL POSSESSION

OF AN EXPLOSIVE.

IT, THEREFORE, IS ORDERED AND ADJUDGED that the proba,tioz%_ of the ':tgoresaid defgnd—
§ﬁ¥ 8 to be revoked and it is hereby revoked in accordance with &%ﬁi&&%ﬁi%&%x

XM Xand the said defendant is hereby ordered to remain in the custody of this Court
for the imposition of sentence in accordance with the provisions of law.

DONE AND ORDERED IN OPEN COURT, this 1% day of _NOVEMBER

A.D.19_175, @ﬂh
Judge Presidifig N

ARDEN S IEGENDORF

JRS MF
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FLORIDA PARNDLE AND PRNBATION COMMISSION
1350 N.W, 12TH AVE, RNOM 461
MIAMI, FLORIDA

TAKE DEPARTMENT
NAME MUH&G"«’/?U ZN =2

IT IS FURTHER ORDERED THAT YOU SHALL COMPLY WITH THE FOLLOWING
CONDITIONS NF PRNOBATION:

CA) NOT CHANGE THE DEFENDANT'S RESIDENCE OR EMPLNYMENT NR LEAVE
THE COUNTY OF RESIDENCE WITHOUT FIRST PRNACURING THE CNOANSENT
OF THE COURT,WHICH CONSENT SHALL BE NBTAINED THROUGH THE
DEFENDANT 'S PRABATINN SUPERVISOR,

(B) NOT LATER THAN THE FIFTH DAY OF EACH MONTH, UNTIL THE
DEFENDANT'S RELEASE, MAKE A FULL AND TRUTHFUL REPORT TO THE
DEFENDANT'S PROBATION SUPERVISOR NN THE FORM PROVIDED FOR
THAT PURPOSE, OR AS NTHERWISE DIRECTED 3Y THE SUPERVISOR.

C(CD USE NO NARCOTIC DRUGS; NOR VISIT PLACES WHERE INTOXICANTS
AR DRUGS ARE SOLD, DISPENSED, OR USED UNLAWFULLY, NOT USE
INTOXICANTS OF ANY KIND TO EXCESS.

(D) AVNID INJURINUS OR VICINUS HABITS, AVOID ASSNCIATION WITH
PERSONS NF HARMFUL CHARACTER "R 3AD REPUTATION.

(ED IN ALL RESPECTS LIVE HONNRABLE, WORK DILIGENTLY AT A LAWFUL
DCCUPATINN, AND SUPPORT DEPENDENTS, IF ANY, TO THE BEST OF
DEFENDANT'S ABILITY, AND LIVE WITHIN WHAT INCOME IS AVAILABLE.

(F)  NEITHER CARRY NNR NWN ANY WEAPONS WITHOUT FIRST SECURING THE
COMSENT OF THE PROSATION SUPERVISCOR,

(G) VISIT NO GAMBLING PLACES OR “JUKE JNINTS.!
(H) LIVE AND REMAIN AT LIBERTY WITHOUT VIOLATING ANY LAW.

(1) PROMPTLY AND TRUTHFULLY ANSWER ALL INQUIRIES DIRECTED 3Y THE
COURT /AND THE PRNOGATION SUPERVISOR, ALLOW THE PROBATION '
SUPERVISNR TC VISIT THE HOME, EMPLOYMENT SITE, OR ELSEWHERE,
AND CARRY CUT ALL INSTRUCTINNS HE GIVES.

) IF §T ANY TIME IT BECOMES NECESSARY TO COMMUNICATE WITH THE
PROCATION SUPERVISOR FOR ANY PURPOSE AND HE IS NNT ACCESSIBLE,

%?RQCT SUCH COMMUNICATION TC THE FLORIDA PROBATION AND PAROLE
MMISSTON, TALLAHASSEE,

1 UNDERST~ND THE FOREGOING AND AGREE

~ ADVISED IN ENGLISH

DATE ADVISED IN SPANISH
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07-41663
PROSATION FORM $04A

FLORIDA PAROLE AND PROBATION COMMISSION

¢
#73-5087}3 0/

U\ WC/ #},
Affidanit ¥

VIOLATION OF PROBATION

Before me__Ralph Ferguson =, Judge of the Circuit
Eleventh Judicial Circuit of Florida in and

for Dade County, Florida, personally came_AndxﬂxQ__ﬂ,__ChicgaJ:a_____,
Supervisor)

who, being first duly sworn, says that _HOMBERTO PEZ , hereinafter
' robationer)

referred to as the aforesaid, on the__13___ day of ___December

»A.D. 1923
entered a plea of Nolo Contendere tahe offense of _Poggession of Unlawfnl
Explosives ‘

in the__ Circuit Court of Dade

County, which Court

withheld adjudication of guilt and the imposition of sentence and placed the aforesaid on probation

for a term of _TwO (2) vears , in accordance with the provisions of Chapter 948, Florida Statutes.

Deponent further states that the aforesaid has not properly conducted himself, but has violated

the conditions of h_18 probation in a material respect by violating:

Condition (h) Live and remain at liberty without violating any law in

that the aforesaid is charged by information filed in
Case #74-6113 with Count I, Unlawful Possession of an Explosive and Count II,
Unlawful Possession of an Explosive.

™ ON\JAW H alu,-cvw\.a\

{Supervisor)

Andrew H. Chicvara

Sworn to and subscribed before me this__s_Zé___ dayof é , A.D. 19,,72./

BALPH FERGUSON
REVIEWED & APPRQVED Judge of the Cirenit Coutt of the

DATE: Eleventh Judicial Circuit of Florida

in and for Dade County.
AC ’c'(‘,’,uzr;:so“% D SUMMERS
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Probation Form 3-G
ORDER WITHHOLDING ADJUDICATION OF GUILT AND PLACING DEFENDANT ON PROBATION

STATE OF FLORIDA, In the CIRCUIT Court
Plaintiff OF THE ELEVENTH JUDICIAL CIRCUIT
— VS. — of ELA, IN AND FOR DADE  County, Fla.
HUMBERTO LOPEZ Defendant Case No._73-5087
This cause coming on this day to be heard before me, and you, the defendant,
HUMBERTO LOPEZ , being now present before me, and you

havi EDXX’P%%AAW% NOL C%)SFENDERE TO
aving: % RO BT XY KRR XOkK AX

/XU R /¥ Kt XVXE OOV KT manKEm%WW—

the offense of POSSESSION OF UNLAWFUL EXPLOSIVES ml EB

and

course of conduct, and that the ends of justice and the welfare of society do nbt require thatrgou shoul
presently be adjudged guilty and suffer the penalty authorized by law;

It appearing to the satisfaction ot the Court that you are not likely aga;F B 8RHK

Now, therefore, it is ordered and adjudged that the adjudication of guilt and imposition of sentence

are hereby withheld, and that ;rou are hereby placed on probation for a period of  Twg (2
years under the supervision of the Florida Probation and Parole Commission and its sup%rv)xsors, such
supervision to be subject to the provisions of the laws of this State.

It is further ordered that you shall comply with the following conditions of probation:
{(a) Not change the defendant’s residence or employment or leave the county of residence without first procuring the
consent of the Court, which consent shall be obtained through the defendant’s Probation Supervisor.

{(b) Not later than the fifth day of each month, until the defendant’s release, make a full and truthful repor to the
defendant’s Probation Supervisor on the form provided for that purpose, or as otherwise directed by the Supervisor.

{¢) Use no narcotic drugs; nor visit places where intoxicants or drugs are sold, dispensed, or used unlawfully; nor use
intoxicants of any kind to excess.

(d) Avoid injurious or vicious habits; avoid association with persons of harmful character or bad reputation.

e) In all respects live honorably, work diligently at a lawful occupation, and support dependents, if any, to the best
() of defendant’s ability, and live within what income is available. Y

(f) Neither carry nor own any weapons without first securing the consent of the Probation Supervisor.
{(g) Visit no gambling places or “juke joints.”
(h} Live and remain at liberty without violating any law.

(i) Promptly and truthfully answer all inquiries directed by the Court and the Probation Supervisor; allow the Probation
Supervisor to visit the home, employment site, or elsewhere, and carry out all instructions he gives.

(i} If at any time it becomes necessary to communicate with the Probation Supervisor for any purpose and he is not
accessible, direct such communication to the Florida Probation and Parole Commission, Tallahassee.

(k)

= ~-| RECORDED—|

e b JAND 51974 —
| RICHARD P_BRINKER

You are hereby placed on notice that the Court may at any time rescind or modify any of the condi-
tions of your probation, or may extend the period of probation as authorized by law, or may discharge you
from further supervision; and that if you violate any of the conditions of your probation, you may be ar-
rested and the Court may revoke your probation, adjudge you guilty and impose any sentence which it
might have imposed before placing you on probation.

It is further ordered that when you have reported to the Probation Supervisor and have been instructed
as to the conditions of probation, you shall be released from custody if you are in custody and if you are
at liberty on bond, the sureties thereon shall stand discharged from liability.

It is further ordered that the Clerk of this Court file this order in his office, record the same in the
Minutes of the Court, and forthwith forward a certified copy of same to the Probation Supervisor in this
District for his use in compliance with the requirements of law.

DONE AND ORDERED IN OPEN COURT, this the .13  day of ___ DECEMBER -, 19 73 _.
1 understand the forsgoing and agres to the terms and conditions theseot.

’ »

ud

Datendant RALP

A certified copy of this order has been delivered to the probationer, who has been instructed regarding same.

This day of , 19

bation § i
8572 858 TR

ML
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I\f AND FOR DADE CCUNTY

CASE NO._  99.8087

STATE OF IDA, ) .
DISCOVERY UYDER FLCRIDA CRIMINAL
Plaintiff ) PRCCEDURE RULE 3.220
- ) STATEMENT o*.vaqrzﬂvnazs UNDER
LCRINA CRIMINAL PRCCEDURE RULE
) 3.140 (n)
HUMBERTO LOPRZ :
Defendant. ) DIMAND FOR ¥OTICE OF ALIBI UNDER
FLCRIDY CRIMINAL PRCCEDURE RULZ
) 3.200

Comes now, RICEARD E, GERSTIIN, State Attormnesy of the
21 nth Jud1c1al Circuit of Florida, by and through the under-

signed Assistant State Attorney, and files tnls Discovery, Stata-

' ment of Particulars, and Demand for Notice of Alibi under Fioricda

Crlminal Procedure Rules 3.220; 3.140 (n) and 3.200, as follows:

l. The alleved offense occurred on or about

June 29, 1973 - :
at or in the vicinity of _esp wesw 4own PLACK, .,

- Dade County, Florlda.

2. ‘The paysons, known to the State at this time, that

have information which may be relevant to the offense charge, and

= Rt |
any defense with respect thereto, are as follows:

1. Richard Kelly, #0087
801 Pulm Avenue
Hialeah, Plorida .

2. Robert Potter, #104
m.l«n,uu« Department

3. Newton Porter, ms >
PSD=Crime lab.

4. Lt. Russell Cole -
301 Paln Avenue
‘Hialeah FPire Department

S5, W¥William Lynch
909 North Dixie

6, Tom Bmdio. :
PSD, Crime Iab,

7. Charles Hale
Hisleah Fire Department

8. Robbie Clavier
Hialeah Pire n-partnnt

9, Tom Quark
- p8D=Photos Department

NOTE: Paragraphs designated by asterik * apply to the reciprocal
provisions pursuant to Rule 3.220 of the Florida Rules of Criminal
Procedure only. )

to

»



10,

11.

12,

13.

Ellory Richtarcik
Hialeah Police Department
Crime Lab,

Wayne Martin
Hialeah Water Department
3700 W, 4th Ave,

Mr, Warren
1401 East 4th Ave,
Florida Power & Light

Earnest Zaremba
Palm Springs Station
Post Office

635 W, 49 Place



we oatw WAl Loodude L2220 (o (Ll of the Florida Rules
of Crininal Procedure, the State will disclose to defense counsel
and permit him to inspect, copy, test and photograph the material
and information, if any, provided for in paragraphs (ii) through
(xi), upon request, within five (5) days of receipt of this Dis-

covery at a mutually convenient place.

4%, Pursuant to Rule 3.220(b}(3) of the Florida Rules
of Criminal Procedure, the State demands that within seven (7) days
aiter receipt of this Discovery tné defense counsel shall furnisn

to the prosecuting attorney a written 1ist of all witnesses whon

the dafense counsel expescts to call as witnesses at the trial or

220 {(B){(4) of the Florida Rules

[$4
¥
*
d
e}
I
[
S_Q
[
vt
ot
O
o3}
o
et
[
[ ]

,...I

of Crizminal Procecure, the State demands that within fifteen (13)

¢avs aiter receipt of this Discovery that the delense disclose to
the proszcuting atiorney and perzit him to inspect, copy, test, and

0

to that which the defznse sought and which is in the defendant!

possession or control:

(i) the statements of any person whom the defense
expects to call as a trial witness other than that og'tha defendant;

(ii) reports or statements of experts made in connection
with the particular case, including results of physical or mental
examinations and of scientific tests, experiments or compariscns;

(iii)any tangible papers or chjects which the cdafense
counsel intends to use in the hearing or trial,

6, Comes now, RICHARD E, GERSTEIN, State Attorney of

the Eleventh Judicial Circuit of Florida, by and through the under-
signed Assistant State Attorney, and files this Demand for Notice
of Intention to Rely upon Alibi Defense pursuant to Rule 3.200 of the
Florida Rules of Criminal Procedure, demanding that the deferdant
furnish the prosecuting ctiorney with a Notice of Alibi, not less
thon ten (10) days prior to trial, statinz the place the defendant
claims to have been at the time of the alleged offense and the names

and addresses of the witnesses by whom he proposes to establish such

an alibi, if such a defense will be relied upon at time of trial,



RICHARD E. GERSTIET
STATE ATTORNEY

ASBISTANT STATE ATTORNEY
LARRY BERRIN

CUTOTITICATE OF STV ICT

s 4

I HIRIBY CURTIFY thot a itrue and oxactl copy of Lthe above

and ‘Zo:'c;;oin{_:' wvas moailed to ti‘.@_—mmmﬁ_m‘mm‘
_BUILDING 1150 SOUTHWEST FIRST STRERT, MIAMI, FLORIDA 33130

.

on this day of AUGUST , 197 g .

ASSISTART STATE ATTORNLY
LARRY BERRIN

8/3/13/bp



" _£)C SAFETY DEPT.

DADE COUNTY, FLORIDA

(] ROBBERY
(C] CRIME AGAINST PERSON

[J CRIME GENERAL

2, CASE NO,

73-20648

4A, OFFENSE

10, ADDRESS OF OCCURRENCE

14, VICTIM'S NAME

RES. PHONE

OFFICER

I
POS ESSION OF EXPLOSIVES 460 WEST 42 PL. STATE OF FLORIDA e
11. RADIO NO. 5. DAY 5. DISP, 7, ARR. 8. IN SERV. |74, DATE ADORESS TmmmETmE T "'"""‘,RACE FBUS PRENE T
1934 FRI. 11:00A 2:30p | 29 JUNE 73 | oo
3. MOW ASSIGNMENT RECEIVED [Orequesteo ay |%4 WEATHER 1, VICE VIOLATION 18, REPORTED BY iAGgO :RES. PHONE
] 1

[ raoio [Jsuremvisor [Jcitizen

B

One

YES

17. WITNESSED BY

AGE

;st. PH

ONE ADDRESS

KELLY ,RICHARD

I :‘BUS. PHONE

- lrace i
SEE BODY e _ _ 501 PAIM AVE, ! | 886-8478
ADDRESS - et BUS. PHONE  ||16. DISCOVERED BY 4 | RES. PHONE
RACE | AGE 1
_____ e o i 2 o et vom e e | T E X }..._.__.... - e e
49.owri;RP 2, HUMBERTO roe. 32 RES. PHONE ADDRESS. leace 18us. PHONE
[B2F24Y | |
m
______ s o e o P e i S e s o e o S EE K ot s s it e o o e 2 B e L -
ADDRESS 460 W'ST 42 PL. JnAcs W '8 0s, PHONE 4. UCR CLASSIFICATION S DATE 8 TIME OF GCCURRENCE

29 JUNE

73 11:00A

63, VICTIM'S OCCUPATION

42, TYPE OF PREMISES

RESIDENCE

NONE

g
129, PROTECTIVE DEVICE’

138,

VICTIM'S SOBRIETY

[Osoeer [JH.e.0. [JinTox.

STORAGE

34, WHAT TOOL, WEAPON OR MEANS USED TO COMMIT CRIME

35, MOW USED TH COMMIT CRIME

STORED IN UTIL.ROOM

37. GENERAL TYPE OF PROPERTY TAKEN

N/A

130. VALUE

43, TRADE MARK OR UNUSUAL EVENT (MODUS OPERANDI

K sussecT {Jauv. ,AGE RACE-SEX

NAavE: TOPEZ ,HUMBERTO

i INCARCERATED

WHERE

iOCCUP.ATION

137. DISGUISES

I | |
Dsuspzc*r 132 M W | ADDRESS: 460 WEST 42 PL t Klves [O~no _HTAILEAH
! ! !
84. VEHICLE  [Tay OFFENDER“ MODEL ' | MAKE | YEAR i BODY STYLE %3. COLOR 52, LIC. NO. STATE YEAR |85 IDENTIFYING MARKS
USED 0 N/A | 1 |
BY VICTIM 1 / 1 1 |
! ! ! !
136 0. 0F OFFENDERS| 68, WHAT DID OFFENDERS S‘AY? 87, HOSPITAL (14) 98, CONDITION
A
1 EE BCDY
72, HOW OF FENDERS APPROACHED & FLED 131, KIND OF PROPERTY RECOVERED 132. VALUE 133. RECOVERY-FULLIPARTIAL
N A SEE BODY
41, PERSON OR UNIT NOTIFIED TIME 71, VICTIM REFERRED TO 38, EXACT LOCATION OF VICTIM OR PROPERTY

F.B.I,,BOMB SQD , A.T.F,

11:30a

UTILITY ROCM

68, NATURE OF INJURIES & LOCATION ON BODY

69. ATTENDING PHYSICIAN

134. CHANGE OF VALUE

88. NEXT OF KIN
NO TIFIED:

ves
Owe

BY WHOM

70. WiL

[Hves

L VICTIM PREFER CHARGES

[no

90, PARENT (IF 14 1S JUVENILE)

48. PROPERTY RECEIPT

Oves O~o

73. FURTHER FOLICE ACTION REQUIRED,

Hves [Ono

HAS VICTIM BEEN REQUESTED TO VIEW MUG FILES?

Mves

K no

10A. ADDRESS DISPATCHED TO

460 WEST 42 PL.

60, CONTACT INFORMATION

20. REPORTING QFFICER

w R,KEL}Y

ME (PRINT)

BADGE NO.

04

13. DISTRICT

19, APPROVED BY

POTTER,,ROBE RT

]
| DET/57
1
]

38. GRID

665

21, PERSON REPORTING CRIME (516G}

29. REPORT PREPARED BY (SIGNATURE)

20 900

28. P TERRED 1O |SIGNATURE 27. RECORDED BY 2%, INDEXED BY 24, yTATISTICS o
i
H
30. ISP O TION 1
DCLEARED BY ARREST DUNFOUNDED :ASSIGNED TO BADGE NO. DATE
) [JexceetionaLLy cLearen [X] renopine !surpervisor DATE

114.02-33 (REV. 10/71)


http:JUVENII.EI

PUBLIC SAFETY DEPT : CONTINUATION
DADE COUNTY, FLORIDA

Page Type o} Roeport Continued Offense — Charge or Incident {4A) Victim's Name (14 ; Cgse No. {2}
.2 | CRIME GENMRAL POSSESSTON OF - EXProsTVES | SIATE OF FLORIDA #3-8d84s
33. Remarks Continued: ‘
THE UMDERSTIGUAED RESPCNDED ON A SIGNAL 15 WITH THA HIALEAH FIRE DEPT.AND MET WITH THE FIR: MARGIALL @'.CO
M

WHQ 3TATED THAT A FIRE HAD BEEN STARTED IN THE UTILITY ROOM OF THZ RESIDENCE AT 460 WEST 42 PL,UE STALLU
THAT AFTIR THE FIR® WAS EXTINGUISHED IT WAS DISCOVERED THAT NUMYROUS WEAPCNS HAD BZEN STORED THERTN,

GT.MARTII ADVISED THAT THE WEHAPONS THAT HE COULD SEE APPEARED TO BE A ZA0MM CANNON AND LYING QUT SIDE T

D7OR WAS A 60 CAL.MORTER.at this time the owner of the house Humberto Lopez appeared on the scene

——
-

and he was asked by the undecrsigned i1f any explosives h ad been in the room and to this he stated thuac i

don't know any thing about it,Fire Marshall cole advised that he had removed 2 rifles from the room and t

had been taken into the house by Lopez,the undersigned asked Lopez for the weapons and he entered the hou

with the uhdersigned and entered the SIW bedroom and produced the 2 weapons which had been wrapped in

cosmpline.He was advised of his rights from a Ms;randa card and placed under arrest for possession of exp
T CImes
losives an® transported to the city jail by officef Bellette,&t this F.B.,I Agent MillsSCavanaugg and Ro
arrived on the scene along with agedf/a;ll f the Alcohol tobacco and firearm div.of the treasury dept.
st r———

and Dep SSheriff Borter _4f the crime lab,A complete inventory of the utility room revealed the following
Ay - fh

4 Mark 2 hand grenades which the undersigned filed under552.001 ,possession of explosives withou.

Brownin
a license,l 50mm Cannon,2 M14 rifles,l 50 cal.machineggun »1 M314 grease gun,l silencer for the grease gu

1 60 om MORTER ,1 sleeve and 1 insert for 50 cal.,mac.gun and a tripod for the cannon all of which have

——— et

been confiscated by agent Hall for storage,except for the grenades whi dep.ﬁorterﬂzaok into his posses:

__for storage,and trial +N.F.I.

e N

20. Reporting Officer’s Name (Print) 'Badge Ng. 13, Pistrict 34, Grid 29-Report Prepared by (Signat
m:S;L:ss_g_SLQL\ | DET/57 ok 665 t:2\5<;g“§iﬁi‘
I ia02-32 (REV. 10/71) M - ‘\ s /‘(‘



http:CAL.HORTER.at

WD i i B A, PR - ;

cewoi 1, FLORIDA

- Ol r

SUPPLEM NTARY

71520048

\'”\ ftadio Mo,

75
- . 14. Zo a1 10 Hultiplo Clear-Up Ret. Case No,
1934

Wi ...--oa...-....-...c.n ------

131 Kind of Froperty Recovered

48. Property Roceipt

DYQ$ DNO

“"“ g

460 WEST 42 PLAC}L

132, Volue 71 Referred To

A

73. Further Police

{]Yes
[ine

ction Required

incarcarated

Vhore

........

-----------------------

» Res, Phons

...............

...............

70, Witl Victim
Prefor Chargos

mYos
[:]No

95. Victim’s Condition or Chonge Thereln

4A. Origingl Offense
POSS.OF EXPLO.W/0 LIC.

e mE AN AR NGB AR P P EE AN ., R R TR Rt

........................... LR TR

50, Vehicle Modal Moke Y ear Body Style Offense Chungad Tas UCR Classification Changed To:
5% Motor or Surisl No, 52, Liconse Tog No. State Year 10. Addross of Occurrenco 74. Dore
460 WEST 42 PL. 2 JULY 73
41, Whero Rerovared 134. Chonge of Value 14, Victim's Name N
NO CHANGE STATE OF _FLORIDA _ o
47, S?E?oyc Recoipt 41, Parson or Unit Notified Time

E::i‘fes BNO

33, Remaorks
THL

UNDZRSICNED CONTACTED THE STAER FIRE MARGHALL WILLIAM LYNCH AT WEST PALM BEACH AND M STATEQ TUHAT

THE SUBIECT T0PEZ HAS HOT BEEN ISSUED A PERMIT TO POSSESS OR STORE AN EXPLOSIVE AND HAD NEVOR BLEN T ooyl

A POERMIT TFOR SAME, THe CQUNTY TFIRE DEPT.WAS CONTACTED AND LT.SAN PERRI SIATED THAT THL

SUBJECT HAS NEVER

CSEUED A DER

WIT THRU THEIR QOFFICE.N.F.I.

BEEN 1TS8 A
‘t‘.",c"/) Ve
—_ e kA - ‘l . b L e nam f . o A T oot - e S B
0. R':r;;iing Officocs 369:\&1{0 ! Bodga No. 13, Distriet 19, Approved By 22, Stata TWX Msg No. B
@ RLKELLY N\o_ Q00 | DET/57 04
\ i 36, Grid 23. Lacol TWX M3g. Ho.
(b : 665
2. Refereed To ESignc!ure 27. Recorded By 25, Indexed By 24, Statistics
| 36. Disposition | cloarad By Arcost D Unfounded 26, Investigation éAssigned To Dara .
| " |Excaptionally Cleared EH Pending {71 svspended ! Suporvisor, Date

‘A ')2«!5

N













































B2y ~ FIRE ALARM REPORT

[— INC!DENT IBENTIFICATION

OATE ALARM
DL:PAF?TMEVT NUMBER TYPE CARD MONTH DAY ZONE JURISOICTION SOURCE
o Hs - 7 % M

Ek: SiERvibY: BV 21227 PRy Pk Vi
18 19 20
TYPE SITUATION PROPERTY T
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NARRATIVE

ON ARRIVAL, A SMALL TRASH FIRE WAS FOUND OUTSIDE OF THE UTILITY ROOM, AFTE]
EXTINGUISHING IT, SMOKE WAS STILL COMING FROM THE EVES OF THE HOUSE, A
SECOND FIRE WAS LOCATED IN THE UTILITY ROOM AND EXTINGUISHED, THE FIRE

PREVENTION BUREAU WAS CALLED BECAUSE IT COULD NOT BE DETERMINED HOW THE TWO

SEPARATE FIRES STARTED,
OVERHAUL OF THE UTILITY ROOM WAS STARTED.
HUMBERTO LOPEZ TO PUT IN HIS HOUSE FOR SAFEKEEPING.
SEVERAL AUTOMATIC WEAPONS WERE FOUND AND CASES OF

AND CALLED FOR THE PROPER AUTHORITIES
E INVESTIGATION,

GATION,

FOUND AND GIVEN TO MR,
UPON FURTHER OVERHAUL,
WE THEN STOPPED OVERHA

AMUNITION,
] SEE NARRATIVE ATTACHMENT

[ ujn ]

(

SIGNED BY 0O!IC
DATE

[

1 FiLe

5*7‘5‘*%'{

0 CONTI

Sy

TWO SMALL

Lt.

AFTER THE FIRE PREVENTION BUREAU MADE ITS INVESTI-

RIFLES WERE

6/29/73

DATE

EN INWEST?GATION

POSITION
DATE

[

FIRECODE TNVESTIGATION
SEE INSPECTORS REPORT

]

i

125.01-60
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UNIT ACTIVITY REPOR)

INCIOENT 1DEMTIFICATION

UNIT IDENTIFICATION FIRE FIGHTERS

CEPARTMENT NWBQQ TYPE (CARD DEPARTMENT UNIT RUMBER PRESENT 4NIURY DEAQ NAMES OF
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Proctor, Dore
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PERSONS
INVOLVED

PROPERTYY
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34 38

ACTIVITY
LOCATION

D NARRATIVE

L60 W, L2nd P1,

Stbod by till we were released by Capt., Lane.

No action taken by us.

This was a call handled by Station 3, on 22 June 73, for informahion on this
report nc, please see incident report same no,

{ 1 SEE ATTACHMENT FORA .)mg,[_l FAR T bt o . Fa P
1§ %LWJI P4 gl c, T -
SIGNED BY  OIC OBERT D. 407405 PosiTION _ Lila pate 29 June 7.
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FIRE REPORT
FIRE PREVENTION BUREAU
HIALEAH FIRE DEPARTMENT
Jate 6/29/73 Time 10:27 A.M. Weather CLEAR
Location 460 W. 42nd Place
dwner's Name Jo<& SAw) o [H £ 2 Address
Lessee Humberto Lopez Address 460 W. 42 Place SN2~ 565
[nsurance on Building On Contents '
’olicy No. Amount
Cype of Building CRS Tvpe of Business HOME. -
Jamage Utility Room & outer soffet and facia
istimated Loss
’hotographs Taken Yes
’robable Cause ARSON
‘emarks My inuestication as follows: Burned out urility room containing

furniture, beds, handtruck, mower, gas can, etc, Fire Dept. notified by

Mrs. Lopez Station #3 crew called for ipvestigatiopn. Mr. Topez arrived on

scene approximately 10:30 A.M,. and seemed apprehensive and nervous. Arms

—and ammo sti11 undiscovered at this paint He asgisted gig din pughing hig
I

truck out of carport to facilitate overhaul. Then he made occasional ap-

£1 : 13 {n neighl £ rd . g

present when in the removal of material from Utility Room during overhaul

two rifles were handed out of room and stood against wall of carport. At the
time it was thought that they were hunting guns and it was suggested to Lopez
that he may want to take them inside and clean them up. He seemed hesitant
at this and when the thought was mentioned again he responded after some
hesitation with '"Oh, it's OK to take them in the house?" and proceeded to do
so. Then I didn't see bhim again for approwimately 5 - 10 minutes

Meanwhile, the discovery of a large box of large calibre shells was broucht
out and opened by Inspector Hale. OQur suspicions erew and subsecuently,t%p

heavy automatic weapons and ammo were discovered., With this I immediately
over




 PAGE 2
June 29, 1973
460 V. 42nd Place

radioed for Hialeah Detectives and ID people and then instructed Lopez

to stay out of immediate area and asked him if he knew anything about the
gear in that room. His answer was "I don't know anything about it', he =~
returned to neighbors yard and we were discussing the possible necessity
of evacuating the meighborhood when a ‘man, who was seen just prior talkin
to Topez, approached us and announced that he was a newspaper represen-
tative and he had received a phone call approximately 20 minutes ago
(anonymous) warning that the house in question was on fire and that it
was going to explode and that he wanted the neighbors and firemen to ..
evacuate amd not try to go in and put the fire out because thelr was
danger from the explosives in the room. e

At this we in fact cleared the area and adjacent home sites and secured
until the proper authorities arrived. Newspaper man gave his name and
operation as Jenero Perez of 120 SW 19 Ct., Apt. 7 and Replica News -
Candilejas News. This man remained in general area and later was ques-
tioned by authorities.

ON SCENE: Hialeah Police & ID
Detective Bureau -~ Capt. Semanski
Metro Bomb Squad

F.B.I. Agents Mills, Hopgood, Fall, Ross, Cavanaugh and
possibly others.

TN Y

e
Lt. R.D. Cole




JUNE 29, 1973
460 W. 42nd Place
C. Hale

Called to 460 W. 42nd Place, arrived at 10:35 A.M. Found suspected
arson case - two fires., Further investigation disclosed military
weapons and ammunition. This led to evacuation of near meighborhood.
Case involved HPD, FBI, and Fed. Alcohol and Tobacco Tax personnel.
Fire crew at Station #3 credited as saving selves, many civilians,
and other Fire personnel from injury. Their quick professional stop
resulted in minor damage to structure, lives saved, and discovery

of strictly illegal weapons and ammunition for Federal Invgstigatdfs.

Lt., C. Hale

,Lya: ;}, C/ 5 ,‘}I»‘;/_'f/g <




SPRING 73

UNLAWFUL POSSESBSION OF AN
EXPLOSIVE 552,101 (FEL.)

HUMBERTO LOPEZ

29th JUNE 73
did unlawfully, knowingly and feloniously have in
his possession certain explésives, to-wit: HAND GRENADES, without,

Baving a license or permit therefor, in violation of 552.101 gn,” <<

Florida Statutes,

RPK:eld

8/30/73

Jail No, 73-31607 Bkd. 6/29/73 Jkt. No. 1703507 IDS No. 3278532
73-11927, Judge FergusoN



SPRING 73

UNLAWFUL POSSESSION OF AN
EXPLOSIVE 552.101 (FEL.)

HUMBERTO LOPEZ

N. JOSEPH DURANT, JR., Acting @
XXXAXXXAXXXXXXXXXX \

HUMBERTO LOPEZ

29th JUNE 73

did unlawfully, knowingly and feloniously have in
his possession certain explosives, to-wit: HAND GRENADES, in violation
of 552,101 Florida Statutes,

N
N

JGijak
7/16/73

Jail No. 73-31607 Bkd. 6/29/73 Jkt. No. 170507 IDS No. 3278532
73-11927






















































IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN
AND FOR DADE COUNTY, FLORIDA

No. 73-5087
STATE OF FLORIDA, :
Vs, :
HUMBERTO LOPEZ ’ :
Defendant., :

State Attorney's Office
Metropolitan Justice Bldg.
September 19, 1973
2:00 o'clock p.m.

STATEMENT OF MATILDA LOPEZ

Taken before Sherra Floyd,

court reporter.
APPEARANCES:
ROBERT KAYE,

Agsistant State Attorney,
State Attorney's Office.

MELVYN GREENSPAHN, Esquire,
on behalf of Mrs. Matilda Lopez.

ESQUIRE REPORTING SERVICE

(Formarly known as Driest Reporting Service)

1005 LANGFORD BUILDING - MIAMI, FLORIDA 323131



MR, KAYE: Let the record reflect
that Mrs, Humberto Lopez ~-- what is your first
name ?

MRS, LOPEZ: Matilda,

MR, KAYE: Matilda Lopez 1is
furnished to me, State Attorney Robert Kaye,
reference the case against Humberto Lopez case
73-5087, her name having been submitted to me as
a defense witness in a communique related to me by
attorney Melvyn Greenspahn,

Present in the room at the moment
in answer to the subpoena issued by the State is
Mrs. Lopez and her counsel, Mr. Melvyn Greenspahn.

The State also previocusly
subpoenaed for the purpose of this deposition a
Mr, Reinaldo, R~e~i-n~-a~l1-d-a P~a-t-t-a~o, and

Mrs., Catalina Pattao.

I have in my possession two letters

signed by Rolando Lopez, M.D., on his official

stationery. He is a doctor of internal medicine

and cardiology,that in his official capacity, he has

treated both Mr., Pattao and Mrs, Pattao for various

heart conditions and diseases and indicate that

ESQUIRE REPORTING SERVICE

{Formerly known as Driest Reporting Service}
1005 LANGFORD BUILDING - MIAMI, FLORIDA 33131




neither of the two individuals would be physically
able to attend court., Therefore, they are not
here today.,

MR, GREENSPAHN: The record should
reflect that Dr, Lopez is not related by marriage
or blood to the defendant, although the name is the
same,

MR, KAY: Prior to taking the official
record, I had a conference with attorney Mr. Greenspahn
reference the status of today's depositions and the
absence of the two witnesses and the ability or the
inclination of counsel to present Mrs. Lopez for
testimony.

It was related to me that counsel
is invoking the husband~wife marital privilege
and instructing his client, Mrs, Lopez, not to answer
my questions other than to state her name and
address as I understand it.

MR. GREENSPAHN: Correct,

MR, KAYE: 1If you would, ma'am,
state your name and address for the record,

MRS, LOPEZ: Matilda Lopez. And

my address?

ESQUIRE REPORTING SERVICE

(Formerly known as Driest Reporting Service}
1005 LANGFORD BUILDING — MIAMI, FLORIDA 33131



MR, KAYE: Yes.

MRS, LOPEZ: 460 West 42 Place,
Hialeah,

MR, KAYE: Have you been in conferenc$
with your attorney, Mr. Melvyn Greenspahn?

MRS. LOPEZ: I don't --

MR, KAYE: Discussions with him?

MRS. LOPEZ: Yes,

MR, KAYE: Has he advised you not to
answer any questions today about the matter involving
your husband, Mr. Humberto Lopez?

MRS, LOPEZ: VYes.

MR, KAYE: And are you going to take
his advice and follow his advice and not answer
my questions today about this case?

MRS, LOPEZ: Yes,

MR, KAYE: Ali right,

MR, GREENSPAHN: For the record only,
Mrs. Lopez, are you now and were you on -- what is
the date of the offense?

MR, KAYE: June 29, 1973,

MR, GREENSPAHN: Are you now and were

you on June 29th, 1973, the lawful wife of

ESQUIRE REPORTING SERVICE

{Formerly known as Driest Reporting Service}
1005 LANGFORD BUILDING — MIAMI, FLORIDA 33131



Humberto Lopez?

MR, KAYE: Were you married to
Humberto on that day?

MRS, LOPEZ: Yes.,

MR, KAYE: Are you still married
to him?

MRS, LOPEZ: Yes,

MR, GREENSPAHN: For the record, I
have instructed Mrs. Lopez not to answer any
questions on a dual ground:

First of all, invoking of the
husband-wife privilege; and secondly, were she to
be denied that privilege, she would probably have
to invoke the Fifth Amendment privilege against
gself-incrimination,

As to Mr, and Mrs, Pattao, I would
announce for this record that the defense will not
call Mr. or Mrs. Pattao as witnesses for the defense
at any rate and the defense will not call Mrs., Lopez
at the ;§é§ of trial as a witness fOrfthe defendant.

And I can foresee no reasonable
basis to think that that announcement will be

modified in any way.

ESQUIRE REPORTING SERVICE

[Formerly known as Driest Reporting Service)
1005 LANGFORD BUILDING -~ MIAMI, FLORIDA 33131




MR, KAYE: Then let me get for the
record a definite and definitive statement from her
in relation to a question pretaining to the facts of
this case,

MR, GREENSPAHN: All right.

MR, KAYE: All right, Mrs. Lopez,
will you tell me anything you know about your
husband possessing a hand grenade on or about June 29th
1973? You can confer with counsel,

MR, GREENSPAHN: I instruct you to
answer counsel's question no.

ﬁk8¢ LOPEZ: No.

MR, KAYE: On what ground do you --

MRS, LOPEZ: Yes, I refuse to answer.

I don't understand too much English.
That is a problem.

MR. GREENSPAHN: If you wish to ~--
now, Mrs. Lopez obviously knows the statement as to
the tendency to incriminate.

MR, KAYE: Have her state that on the
record,

MR, GREENSPAHN: She knows it in

Spanish and not English,

ESQUIRE REPORTING SERVICE

{Formerly known as Driest Reporting Service}
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Do you know how to say that in
English?

MRS, LOPEZ: Because I don't want
to be incriminate, 1Is that right?

MR, KAYE: Are you invoking the
privilege guaranteed to you by the United States
Constitution, Fifth Amendment?

MRS, LOPEZ: Yes, I take Fifth
Amendment,

MR, KAYE: Are you also invoking
your privilege as stated by counsel earlier as to
the privilege of husband-wife relationship?

MR, .GREENSPAHN: Yes.

MRS. LOPEZ: Yes,

MR, KAYE: All right. Thank you
for coming and I appreciate you taking your time.

Thank you, Counsel,

ESQUIRE REPORTING SERVICE

{Formerly known as Driest Reporting Service)
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CERTIFICATE

STATE OF FLORIDA )
COUNTY OF DADE ; 55

I, SHERRA FLOYD, court reporter,
do hereby certify that the foregoing transcript,
pages 1 through 7, is a true and correct transcript
of the statement of MATILDA LOPEZ, taken before
me at the time and place specified in the caption
thereof.

I FURTHER CERTIFY that I am neither
attorney or counsel for, nor related to or employed
by, any of the parties to this action, and further
that I am not a relative or employee of any attorney
or counsel employed by the parties hereto, or
financially interested therein,

IN WITNESS WHEREOF I hereunto set

my hand this éﬁmday of September, 1973,

loyd

Court ReportéZ:KQZ/

ESQUIRE REPORTING SERVICE

{Formerly known as Driest Reporting Service}
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IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR DADE

COUNTY, FLORIDA

STATE OF FLORIDA,
Plaintiff,

sE *e 40 aw

=8 e

-vs- CRIMINAL NO. 73-5087

HUMBERTO LOPEZ,

Defendant.

e w@ 6w & e se

501 Palm Avenue
Hialeah, Florida
December 11th, 1973
10:00 otclock a.m,

DEPOSITION OF LIEUTENANT DONALD J. FOGEL

APPEARANCES:

No appearance on behalf
of the State of Florida.

MELVYN GREENSPAHN, Esq.,
on behalf of the NDefendant.

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




The deposition of LIEUTENANT DONALD J. FOGEL,
a witness of lawful age, taken for the purpose of dis-
covery and for use as evidence in the above-entitled
cause, pending in the Circuit Court of the Eleventh
Judicial Circuit, in and for Dade County, Florida,
pursuant to notice, before MONA GESSE, Court Reporter
and Notary Public in and for the State of Florida at

Large, at the time and place aforesaid.

.......

INDEX
WITNESS DIRECT CROSS
Lieutenant Donald J. Fogel 3 -

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




Thereupon- -
LIEUTENANT DONALD J. FOGEL
was called as a witness on behalf of the Defendant and,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
BY MR. GREENSPAHN:
Q A1l right, sir, will you please state

your name and your professional address.

A Lieutenant Donald J. Fogel, Hialeah Fire
Department.
Q Lieutenant, how long have vyou been connect-

ed with the Hialeah Fire Department?

A About 14 years.

Q How long have you been a Lieutenant?
A Oh, about a year and two months.

Q Are you presently in anyway connected

with the operations of the Fire Prevention Bureau of
Hialeah?

A No, sir.

Q You're strictly a line officer with the

Fire Department?

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




A Right,
Q I understand that you were on the day of
the occurance that we're talking about which I think was

June 29th, this year, stationed at Station 3?

A Yes, sir.

Q And you still are?
A Yes, sir.

Q All right.

Did you receive a dispatch on that date

to go to the premise at 460 West 42nd Place?

A Yes, sir.

Q How was it that you received your first
notice or dispatch on this? Was it by radio or otherwise?

A No, by the alarm office by way of telephone.

Q Do you know what the source of the report
to the alarm office was? Have you had an occasion to
find out was it as a result of a fire box being activated?
Was it as a result of a citizen's call?

A That I couldn't tell you, sir.

Q In any event, do you recall the time--
If you need the official records for this, you're welcome

to look at your records during the course of your testimony,

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




I don't know if you have any or not.
A I can get the copy of the report.

MR. GREENSPAHN: Why don't you do that,
Inspector, you can be more specific in your answers. I
can give you what I got here but I don't think it's the
complete report. It's whatever Lieutenant Cole sent me.

Q (By Mr. Greenspahn) Would that report
that I have just made available to you, would that reflect
any written notes, memorandum or reports made by you in
connection with your activity in this fire?

A Yes, sir, I'm the one that made this
report and signed it.

Q All righe,

Does that bear a date? Is there some
descriptive term we can use? I'm going to ask the Court
Reporter at the conclusion of the deposition to mark that
as an Exhibit to the deposition. That was 6-29-73,

All right. Did that indicate, sir, when

you received the fire call?

A Yes, sir, it did.
Q What time?
A 10:07.

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




Q A. m.?
A Yes, sir.
Q All right.
And does it also indicate when you rolled

out of the Station?

A No, we rolled out as soon as possible after
that.

Q Does it show the time of arrival?

A Yes, sir, 10:11.

Q In peint of distance how far is the Station

from the scene of the fire?

A Oh, I'd say approximately a mile,

Q Okay.

When you arrived on the scene, what did

you observe?

A When we arrived on the scene there was a
trash fire in the carport which we extinguished first.

Q How wuld you describe that fire in terms
of dimension or severity?

A I would say you could consider that like
a small trash fire. It was a desk and some other material

sitting out in the carport.

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




Q How did you extinguish it?
A ¥With our booster line from our pumper.
Q Now, did you subsequent to the extinguish-

ment of that fire, have an occasion to observe another

fire on the premises?

A Yes, we did.

Q Where was that?

A That was in the utility room.

Q And in point of time, from the time of

the extinguishment of the first fire, how long was it

until either you or one of your men noticed the second

fire?

A I would say 30 to 45 seconds, something
like that.

Q How would you describe that fire?

A I would call this as & more severe fire

than the first one we encountered.

Q Do you have a reference to the severity
of the fires or the degree of danger involved in terms
of a code, 1ike Code 1 we know is a very serious fire?

A Yes, sir.

Q How would you classify both the first

and second fire?
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A I code it in as Code 2.

Q What's the definition of Code 2?

A Code 2 means the vehicle on the scene
can handle whatever is there.

Q How did you go about putting out the
second fire?

A The second fire was extinguished by kick-
ing the slats out of the louver door in front of the
utility room.

Q Is that for vemilating--

A This is a forceable entry. In other
words, we couldn't pry the lock or anything else to get
it open. After we forced the slats, I couldn't open it

by turning the handle.

Q Was it locked?
A Yes, sir.
Q Okay.

What was the means by which the fire was

extinguished?
A With the booster line.
Q Again with the booster line.

Do you keep records--I don't know if this
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is done or not--Do you keep the records of how much water
in terms of gallons is used out of the pumper?

A Yes, sir, most of these are approximate.
We usually approximate, A hundred gallons of water.

Q Is it fair to say putting out the two
fires was not really s major task for you, that these were
considered in your line of work to be small fires requiring
small water consumption?

A You can't always go by the amount of water
consummated because what mostly does if applied properly
is the steam, the effect you get from the steam. This was
the fire enclosed in the utility room. Once you put a
given shot of water it produces steam which expands which

puts out a lot of the fire.

Q Where in the utility room was that second
fire?

A Totally involved.

Q Totally involved?

A Yes, sir.

Q In terms of time, how long did it take

you to get that fire extinguished, approximately?

A I'd say under control--1'd say spproximately
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a minute or so.

Q Did you ultimately in fact, extinguish
that fire?

A Yes, sir.

Q Okay.

Did you complete putting out both fires
before any units from the Fire Prevention Bureau were
called?

A No, sir.

Q Would you tell me what the sequence in
terms of time was in regard to the fire extinguishment
and calling Fire Prevention?

A After we put the first one out, we saw
the other one, we had kicked the door down and there was
no visible signs of how one fire could have gone from
one place to the other. I thought it was funny how there
was two separate fires. This is why I called the Fire
Prevention Bureau to come out and investigate.

Q In other words, the possibility of arson
existed in your mind and you called your appropriate
authorities to investigate it?

A Yes, sir,
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Q By the time Fire Prevention got there,
I understand--Correct me if I'm wrong, I understand it

was Lieutenant Cole and Inspector Hale?

A Yes, sir,

Q That came on the scene?

A Yes, sir,

Q By the time they arrived on the premises,

had you extinguished the second utility room fire?

A It was extinguished, yes, not totally,
Q By extinguished, I mean totally.
A No, sir. The only time a fire is totally

extinguished is after the completion of the overhaul,

Q That's what I wanted vyou to tell me about.
First of all, was the flame out?

A Any visible flame was out.

Q Okay.

Were you engaged in the overhaul when

Lieutenant Cole and Inspector Hale arrived on the scene?

A Yes, sir, We had just started.

Q And what were your overhaul procedures as
to that utility room fire?

A To completely overhaul the utility room.
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Things have to be removed to get back in the corner to make
sure there is no visible embers or anything else coming out
of the utility room.

Q Were you doing that at that time?

A I think we were. Ve had removed a few
things from the utility room at this time.

Q Now, in the contemplation there might have
been an arson and that you had summoned the Fire Prevention
Bureau people, is it normally your procedure to move things
around? In other words, do as we lawyers are fond of say-
ing to move potentisl evidence or potential clues that

might assist in the investigation?

A No, you don't move anything more than
necessary,
Q All right.

In this instance, what, in fact, did you
move in your overhaul proceedings, do you recall?
A Before we--The first thing we removed was
a couple--I would call them packing blankets and I think
there was one hand truck by U-Haul made from the U-Haul
Company was about all we had removed up to this time.

Q Up to that point, did you find any embers?
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Did you find any other indication the fire was still an
active fire?

A Yes, there was still smoke coming out from
the corner of the building.

Q Do you remember which corner it was in
terms of direction, north, east, south, west?

A Let's see. The building is facing north,
so this would be in the southeast corner of the building,
in the southeast corner of this room.

Q Did you go to that area?

A Not at the present time becsuse we couldn't
get in that far without removing more of the equipment

that was in the building.

Q Did you wet down that area?
A We did, yes.
Q Okay.

What then happened as you proceeded with

your overhaul? What personally did you see?
A At this time the Fire Prevention Bureau
was on the scene when they made the preliminary investi-
gation, so we started to remove some of the merchandise,

not merchandise, equipment, that was in the building to
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gain access to the rear corner, We moved like I say, a
couple packing blankets, things like this. We removed
a metal box., It looked like an ammunition box.

Q Could you describe it to me? Was it closed

or locked?

A It was closed.

Q Was it locked?

A No, sir, I don't believe so.

Q When you say it looked like an ammunition

box--Were you in the service?

A Yes, sir.

Q Was that the basis of your determination
it might have been an ammunition bhox?

A Yes, sir.

Q Could it have heen some other kind of
box other than: an ammunition? Of couse, we know now it
was an ammunition box, but what about that box made you
assume at that time that it was, in fact, an ammunition
box?

A It just looked like all the ammunition
‘boxes that I have seen in the military.

Q All right.
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¥hat did you do upon discovering that box?

A Removed it outside and it started to rattle
s0 we thought maybe it was some tools. We didn't know, we
opened it up. This is when we found ammunition in the box.

Q And then continuing along with your pro-
cedures what did you do?

A Well, we continued to take more things
out of the building. The next two things I think we took
out were two rifles that were wrapped in like plastic and
at the time I figured they were maybe hunting rifles which
possibly a man stores in a utility room.

One man--Jack Reynolds was the one that
took them out and handed them--Asked him if he wanted to
put them inside for safe keeping. The man didn't want to
touch them to start with, after awhile he did take them
and put them inside.

Q Were you present when Mr. Reynolds proffer-

ed these weapons to Lopez?

A Yes, sir.

Q I take it it's Lopez you're talking about?
A Yes, sir.

Q Okay.
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When you say he didn't want to touch them

how did he evidence that?

Q

the house?
A
Q

A

He just sort of backed off a 1ittle bit.
Did he say anything at that time?
No, sir, not that I know of.

Finally he apparently did take them in

For safe keeping.
Okay.
What else?

I went around the back to see if there

was anything else while Reynolds and Bretch stayed there

removing other things to get out of the utility room.

I went around the back to look through the window to make

sure something wasn't progressing farther in the back.

Q

the window?

A

At this time Glen Bretch called me around, '"Hey, Lieutenant

look at this."

What did you see when you looked through

A normal work bench with things on it.

This is when I walked in the utility room.

He pointed over to the corner to the right which would be

the northwest corner of the building. It was a large
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weapon., I looked--By the time I looked at the top of it
it was taller than I was,

Q Can you describe it? What kind of weapon
wvas it?

A I have no idea what kind of weapon. I
just know it was & large weapon. It looked similar like
I would say to a cannon, other than that description I
wouldn't know.

Q You never seen anything like that in the

course of military service?

A No.

Q What we commonly call a Bazooka type?
A I wouldn't know.

Q Then what did you do?

A At this time I confronted Lieutenant Cole,
the Fire Prevention Bureau. I showed it to him. I think
it would be advisable if we called the proper authorities.

Q For what purpose?

A To investigate this type of weapon being
in a home. I didn't think it should be there.

Q Do you have any way of knowing or recalling
in point of time how long after the fires had been princi-

pally extinguished that it was before you told Lieutenant
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Cole about this cannon that you described?

A I would say it could be approximately
10 to 15 minutes.

Q Had the overhaul continued throughout

that period?

A Yes, sir.

Q Had it been completed?

A No, sir.

Q When you looked in through the window

in the back, did you see any indication of any incinerary
activity? That is, did you see embers, flames or smoke
coming?

A Yes, there was smoke coming from the one
corner which would still be the southeast corner of the
building.

Q Had your men progressed to the point where

they were close to the corner at that time?

A Close? You mean in feet?
Q In feet, yeah,
A Well, they were close, not in feet, but

in the procedures of the overhaul. I would say it would

take them 10 or 15 minutes to get back to the corner due
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to the amount of stuff that was in the building or in this
particular room.

Q Were they doing anything to extinguish
the embers or other possible activating factors?

A Yes, as we had taken blankets and other
things out of the building, we laid them down out in the
carport or what have you and extinguished them with the
booster line which is standing by.

Q I'm talking about specifically the smoke
coming from the southeastern corner that you told us
about. Did they direct a spray of water?

A Yes, every once in awhile if smoke came
out if they thought it advisable- to let go they'd give
a shot of water.

Q Wo're at the point you told Lieutenant
Cole about the cannon, what else happened after that?

A After that, I just left it up to Lieutenant
Cole. He said to stop the overhaul right there and not
go any further at the present time.

Q Okay .-

Was it within your professional judgement

a safe thing as the very emergency passed at that point
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to stop overhauling? In other words, what I'm getting at
is this: When Lieutenant Cole said stop overhauling
obviously because he didn't want you to disturb any of
the evidence at that point, was there any question in
your mind as an experienced, well trained and competent
fire officer, that there was any question of safety by
stopping the overhaul?

A The fire could have started up again. 1It's
possible it could have rekindled itself.

Q Did you feel on a reasonable basis that
it was all right to stop your overhaul at that point or
did you express to Lisutenant Cole some feeling of misgiv-
ing about stopping the overhaul?

A Well, we stopped for the present time un-
til it could be investigated further, the stuff that was
in the building, otherwise we were still standing by with
our line and nozzle right there in case something did re-
occur.,

Q Did there come a time subsequent to that
time that there was a rekindling or reignition of the fire
at any time after you stopped?

A The smoke continued to come up from the
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corner in the back there.

Q Did it burn out?

A No, eventually we had to take the hose

around the back, stick it back in the corner and try to

more or less drown it.

Q Do you remember the time period from the

stop overhaul demand to the t

the source of the smoke?

ime you went back and drowned

A No, sir, I couldn't say.

Q Is it--Not tr
mouth, could you estimate it?
terns of five minutes, 10 min

A It would have
minutes.

Q With Lieutena
your overhaul, did you retire

A Yes, we were
We were still on the premises

Q Did you conti
that utility room after the o
stop the overhaul? In other

the further investigation of

ying to put words in your
Could you measure it in
utes, 15 minutes?

been approximately 10, 15

nt Cole's demand, you stopped
back in the units?

standing by in the yard.

nue to make observations in
verhaul demand was given to
words, d4id you participate in

the contents of the room?
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A 1, myself, no.

Q Were you in the utility room when others
continued the investigation?

A No, sir.

Q Do you know when it was or where it was
that some grenades, hand grenades were ultimately found?

A No, sir, I wasn't on the scene when they

were found.

Q Were you back in your Station?

A No, sir, I was down the street approximately
a block.

Q What was your purpose in being there?

A I was told that there was a possibility

of more explosives in the building and at this time, I was
asked to go down the street for safety.

Q In point of time, do you know how long it
was from the time of the stop overhaul command and when
the grenades were found?

A No, sir, I couldn't say.

Q How long were you down the street before

you came back to the premises?

»

A I didn't come back to the premises. Anothe:
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truck came and relieved us, We went back to our Station.
Q Okay.

Were you present when the source of the

smoke was drowned, ultimately?
A No, sir.
Q Okay.

So, you're referring then to your reliance
on information that was given to you from some other source
that, in fact, further activity was performed to put out
the source, to extinguish the source of that smoke?

A Yes.

Q You didn't do it and you don't know when
it was done?

A No, sir.

Q Lieutenant, did you prepare any other
reports other than the one that you have before you now?

A No, sir.

MR, GREENSPAHN: Okay.

Can I borrow that from you just a second.

I hope you are assured that I have not
in anyway, tried to trick you or in anyway confuse you

in the course of my questioning. It's not my intent to.
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Really, I'm trying to be as open as I can in this question-
ing of you. The time is a very important factor in this
case for reasons not connected with your operation as a
fire officer.

Q (By Mr. Greanépahn) In your report of
June 29th, you have indicated that the Fire Prevention
Bureau was called after the second fire in the utility
room had been extinguished and that after the Fire Prevent-
ion Bureau made its investigation overhaul of the utility
room was started.

So I'm clear that's a little different
in semantics perhaps than what you said today.

As I understand your testimony today, the
overhaul that actually commenced before the Fire Prevent-
ion came on the scene and investigated it.

That is somewhat in my mind, at any rate,
a difference than the time sequence in the reports. 1I
want you to think back. I want you to remember as well
as you can in terms of time what was done first. Was the
commencement of the overhaul or the investigation of the
Fire Prevention Bureau first?

A I think the Fire Prevention Bureau was on

the scene when we first took things out of the utility
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room.

Q Okay.

And were they on the scene then when the
small rifles that you thought might be hunting rifles
were given to Lopez?

A Yes, sir. I dop't know {if they were
hunting rifles, I just know there was two rifles.

Q At that point you hadn't given total
significance to the rifles, you thought they might be
hunting rifles. That didn't stir up any suspicion in
your mind.

A My concern was two fires were separate.
I could see no visible means where one could spread to
the other. There was no showing of flames, charring,
smoke damage to the door or how it could come to the
door or outside or visa versa.

Q That was 2 very alert observation.

In the report you also indicated that
after Fire Prevention made its investigation overhaul
of the utility room was started, then the two rifles
were given to Lopez and on further overhaul several

automatic weapons were found and cases of ammunition.
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A Yes.

Q So, again, in terms of the time sequence
I understood you found the case of ammunition first and
it was at that point--I may be confused--It was at that
point that you called Fire Prevention.

A No, no. It was--I called as soon as I
could not relate the two fires is when I called them. We
hadn't--We just had broke the door down to extinguish the
fire to some extent before and then I called them.

Q And then the next statement in your written
report is we then stopped overhaul. This is after the
sutomatic weapons and ammunition were found and called
for the proper authorities to continue the investigation.

What authorities were those?
A That I don't know, I asked Lieutenant

Cole to call the proper authorities.

Q Presumably that would be the police author-
ities?

A Yes, sir.

Q All right.

To wind this up you were not present

when the grenades were found?
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A No, sir.

Q You had not seen the grenades?

A No, sir.

Q No member of your crew saw the grenades

as I understand the place where they were found--

A No, sir.
Q Do you know who found the grenades?
A I don't really know. I heard who found

them, that's all.

Q What did you hear?
A I heard Tom Brody found them.
Q Were you present or on the scene when

Tom Brody came?
A No, sir.

MR. GREENSPAHN: Lieutenant, thank you
very much.

I have no further questions for you,

Off the record.

(Thereupon, discussion off

the record.)

MR. GREENSPAHN: Lieutenant, procedurally

I don't know if you have ever given testimony by deposition
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before, have you?

THE WITNESS: No, sir.

MR. GREENSPAHN: You have the right to
demand that the proceedings that have been taken by this
sgenographic machine today and this young lady be trans-
cribed, written up. You have the right to read the trans-
cript to see the questions as reflected there and the
ansvers as reflgctod there are in fact, the questions and
answers that were today given. You have the right to make
any corrections you think should be made as to what con-
flicts between your recollection of today's testimony and
the transcript might be. It is customary--I'm not suggest-
ing you go one way or the other to you--It is customary
to accept the competency of the Reporter who is an independ
ent Court Reporter and is not my employee or any employee
of the State. It is customary to waive the right to read
and transcribe. If you elect to read and affix your signa-
ture to the record, you may do so, but it is an inconvenien
to you, frankly, because you have to go down to her office.
As T say, it's customary and I suggest you waive the right.
It's your right. 1I'l1l leave it up to you.

THE WITNESS: If I do waive this right
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and something does come up and a difference and I have no
grounds to object to it, is that correct?

MR. GREENSPAHN: If it's different than
from what you said or I sasid that's right, but then you
have accepted the competency of the Reporter and accepted
the fact she has properly transcribed everything that was
said.

Now, if there are contradictions in what
you said, frankly at that point, I don't see any contra-
dictions whether you waive or don't waive it. That's
fair to comment on if it comes time to do so,

THE WITNESS: Then the stenographic is
actually still kept, it's not destoryed?

MR. GREENSPAHN: It will be part of the
Court's record. You file the original with the Court.

THE WITNESS: So, otherwise, she could be
back to reread this thing here if necessary?

MR. GREENSPAHN: Sure,

(Thereupon, discussion off

the record.)

(Thereupon, at 10:50 o'clock

a.m., the taking of the
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deposition was concluded.)
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CERTIFICATE OF NOTARY

STATE OF HLORIDA :
COUNTY OF DADE ; 58

I, MONA GESSE, Court Reporter and Notary Public
in and for the State of Florida at Large, do hereby certify
that I reported the deposition of LIEUTENANT DONALD J.
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inclusive, constitute a true and correct record of the
deposition by said witness.
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IN THE COUNTY COURT IN AND FOR DADE
COUNTY, FLORIDA - MAGISTRATE'S DIVISION

Case No. 73-11927

STATE OF FLORIDA,
Plaintiff,
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HUMBERTO LOPEZ,

e B8 e

De fendant. '

.
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The above-entitled cause came on for hear-
ing before the Hon. John a. Tanksley, Judge of the
above~-styled Court, at the Metropolitan Justice
Building, 1351 Northwest 12th Street, Miami, Florida,
on Tuesday, July 10, 1973, at 10:15 a.m., pursuant

to Notice.
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Thereupon the following proceedings were had.

THE COURT: Let the record show that
the preliminary hearing scheduled for Humberto
.L0pez, set for 10 a.m., July 10th, 1973, is before
the Court; that the defendant is present.

I do not have an appearance, Counsel.

MR. GREENSPAHN: I filed ome the
last time I was here.

THE COURT: Here we are.

The defendant is represented by
Melvyn Greenspahn.

Are you ready for hearing, Mr. Green-
spahn?

MR. GREENSPAHN: We are, sir. The
plea is not guilty.

THE COURT: State ready?

MR. GIRALDI: State 1s ready.

THE COURT: Enter a Not Guilty for
the defendant.

Who 1s handling it?

MR. GIRALDI: I am, your Honor.

MR. GREENSPAHN: Your Homor, if it

please the Court, although it is not my customary
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practice to do 80 in a preliminary hearing, I would
ask that the exclusionary witness rule be invoked.

THE COURT: 1t is as proper at this
hearing as any others. Wait until everybody is
sworn.

All witnesses before the Court who
are going to testify in this case.

Swear them in.,

(Thereupon the witnesses

were duly sworn.)

THE COURT: The Rule has been invoked
on witnesses. That means that all witnesses are re-
gquired to remain outside of the courtroom. You will
be called in one at a time to testify. You are not
to discuss your testimony among yourselves or with
anyone else, either before you testify or after you
testify. Everybody understand the Rule?

Who 1is the first witness?

MR, GIRALDI: It will be this gentle-
man right here (indicating).

THE COURT: Everybody else step out,

(Thereupon the witnesses

were excused.)
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Thereupon
RICHARD KELLY
was called as a witness by the State and, after
having been previously duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION

BY MR. GIRALDI:

Q State your name and official position,
please.

A Richard Kelly, Police Officer, City
of Hialeah, Dade County, Florida.

Q Were you so employed on the 29th of
June, 19737

A I was.

Q On that occasion did you happen to
see-~

THE COURT: Mr. Greenspahn, the de-
fendant speaks Fnglish?
MR. GREENSPAHN: Yes, sir, very

fluently.

n (By Mr. Giraldi) On this date did
you have occasion to see one Humberto Lopez?

A Yes, I did.
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Q At what address, sir?

A At 460 West 42nd Place, in the City of
Hialeah,

Q What 1if anything drew your attention
to this particular address on this date?

A I was called to the scene due to the
fact there had been a fire of suspicious origin.
The Hialeah Fire Department requested us on the
scene.

Q What 1if anything unusual did you
observe when you arrived?

A Upon arrival I observed, in the
utility room, a 20 millimeter cannon laying against
the wall, a 60 millimeter mortar laying outside the
door, and assorted ammunition, explosives.

MR. GREENSPAHN: 1If it please the
Court, your Honor, I object to the characterization
of, "explosives,'" which is the crux of the offense.
Explosives must be defined.

THE COURT: What type of explosives?
Describe them for the Court.

THE WITNESS: It was hand grenades,

military type Mark II.

HAR-MEL REPORTERS, INC,




THE COURT: Anything else of explo-
sive nature?

THE WITNESS: Assorted ammunition.
I don't think that would be under explosives.

MR. GREENSPAHN: It is not included
in the statute, Judge.

0 (By Mr. Giraldi) What if anything
did you do when you first observed 1it?

A We had everybody stand back from the
scene. I called my office and had them notify the
FBI and Dade County Bomb Squad.

Q Where was the defendant at this time?

A The defendant was walking on the
gstreet, up and down,

I went over and I asked him if he was
the owner of the house. He stated yes.

Q Now, did you make an official check
of the records?

A Yes. T called West Palm Beach, the
Office of the State Insurance, where the Fire
Marshal, William Lynch, is located.

Q And did the defendant have a permit

to have explosives under the state law?
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MR. GREENSPAHN: Excuse me, your
Honor. At this point, first of all, counsel's
questions are all leading.

Secondly--

THE COURT: Do not lead him.

MR. GREENSPAHN: Secondly, the
officer is relying on hearsay testimony.

THE COURT: It is proper at a
probable cause hearing if it involves an official
agency, I do not require them to come down here
for a probable cause hearing.

MR. GREENSPAHN: However, your Honor,
1f he is going to talk about anything related from
the rire Marshal's Office, he has got to indicate
who it was that gave him that information, where
it was that information came from.

THE COURT: I think that is important.

Q (By Mr. Giraldi) Who did you con-
tact?

A William Lynch.

Q Who is he?

A He is the State Fire Marshal.

THE COURT: And where did he obtain
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the information that he gave you?

A At the West Palm Beach office, where
his office 18 at.

THE COURT: 1Is that where they keep
all the permits on explosives?
THE WITNESS: Yes.

Q (By Mr. Giraldi) wWhat did that check
reveal?

A There had never been a license issued
to Mr. Lopez to store or keep any explosives.

Q What if anything did you do in re-
gards to the explosives?

A The explosives were turned over to
the Dade County Crime Lab, Newton Porter. He took
the explosives out of my direction and they were
given to Tom Brodie, of the Bomb Squad, and he took
them in.

N Did this all happen in Dade County,
rlorida?

A It did.

THE COURT: C(Cross.
CROSS EXAMINATION

BY MR. GREENSPAHN:
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Q Officer Kelly, were you the first

police officer on the scene?

A No, I was not,

Q Were you the lead investigator in
this case?

A Yes.

Q Did you attempt to determine the

ownership of the house by any other means than those
that you described?

A I made a check on the possession of
the house in the records of the Postal Department.
They showed that Mr. Lopez had lived in the house
since November.

The City of Hialeah Water Supply
showed him as being in there since November.

Q Does anybody else live in that house?

A His wife and, I think it is, his
mother or his father or his wife's parents.

Q Other members of the family living
in that house?

A Yes.

Q Describe the area--

THE COURT: Let me ask you one ques-
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tion., 1Is there anyone living at that home, as far
as you can determine, who is not related to the
defendant?

THE WITNESS: No, sir.

Q (By Mr. Greenspahn) Do you know, of
your own knowledge, that, in fact, the premises and
the improvement, the house on the premises, is not
owned by Mr. Lopez?

A Yes. I ran a check, and the Dade
County Tax Assessor shows the house to be owned by
a Jose Sanchez, who lived in Reparto Apolo, Puerto
Rico.

Q Do you know by what means these
various articles, including the 20 millimeter cannon
and the mortar and the hand grenades, came to be
upon the premises?

MR. GIRALDI: Objection to the form
of the question.
THE COURT: Overruled.
If you know,
THE WITNESS: No, I don't know.
Q (By Mr. Greenspahn) Do you know,

based upon your investigation, who was present at
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the time the first officer--whether it be a fire
officer or police officer~-came upon the scene?

A Not definitely, no.

Q Do you know, of your own knowledge,
whether, in fact, Humberto Lopez was present at the
time that the first fire officer or first police
officer came on the scene?

A I don't know at the first. Wwhen I
had arrived, he had been there prior, and he had
made statements to firemen.

Q You do not know if he was there,
though, when the firemen appeared?

A Yes, he was there when the firemen
appeared.

You mean, when they first, initially
arrived on the scenel?

Q Yes.

A No, I don't know.

Q In fact, do you know that he was at
work at the time?

A No, I don't.

MR. GREENSPAHN: That is all I have.

MR. GIRALDI: Send in Brodie, please.
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(Thereupon the witness
was excused.)
Thereupon
THOMAS G. BRODIE

was called as a witness by the State and, after

having been previously duly sworn, was examined and

testified as follows:
DIRECT EXAMINATION
BY MR. GIRALDI:
Q Would you state your name and offi-
cial position, please.
A Thomas G. Brodie, Criminalist for
Dade County Public Safety Department.

THE COURT: He is qualified for the
purposes of this hearing.

I think your work has been with
matters involving detonations and explosives and
things of that type, hasn't 1it?

THE WITNESS: Yes, sir.

THE COURT: How long have you been
doing that?

THE WITNESS: 17 years.

THE COURT: That 1is qualified for

HAR-MEL REPORTERS, INC,




this hearing. I am not going to let either omne go
into further qualification on him.
Go ahead.

Q (By Mr. Giraldi) Mr. Brodie, in
reference to the case that is before the Court, at
any time did you receive any of the evidence to
test?

A Yes, sir.

Q What evidence, 1f any?

A Those were four Mark II fragmentation
hand grenades.

Q What if anything did you do with any
of them?

A I stored them in the magazine and I
later tested one of them with a--

MR. GREENSPAHN: Judge, excuse me.
Can we have a predicate as to how the hand grenades
came into Mr. Brodie's possession.

THE COURT: How did you get ahold of
them?

THE WITNESS: They were on the dining
room teble of the house.

THE COURT: Did you go to the location
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yourself?

THE WITNESS: Yes, sir.

THE COURT: You recovered them your-
self, from the premises?

THE WITNESS: Yes, sir.

THE COURT: Go ahead, you can go
into your testing. You tested them how?

THE WITNESS: I pulled the pin on
the grenade from a distance, with a string, and the
safety lever flew off and the grenade exploded in
approximately four seconds, and it was an explo-
sive.

THE COURT: Crxoss.

CROSS EXAMINATION

BY MR. GREENSPAHN :

Q Do you know, of your own knowledge,
Mr. Brodie, how the hand grenades came to be on
the dining room table?

A Only by hearsay.

Q What have you heard?

A That Criminalist Newt Porter had
picked them up out of the utility room and put them

on the dining room table.
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Q Do you know how many had been picked
up from the utility room and brought to the dining
room table?

A Four,

9] How many did you ultimately retain
in your possession?

How many do you now have?

A I have three left.

n Now, sir, do you have any knowledge,
at all, as to any other facts relating to this case,
as to, particularly, the manner and method by which
the objects that you have heard about as being
stored on the premises came to be on the premises?

MR. GIRALDI: Judge, I am going to
object to the form of that questionm.

MR. GCREENSPAHN: Well, let me shorten
ic,

THE COURT: I think it is golng be-
yond the scope of his participation in the case.

MR. GREENSPAHN: That is what I want
to know.

Q (By Mr. Greenspahn) There is nothing

more that you have personally investigated with
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regard to this offense?

THE COURT: Did you make an investi-
gation yourself, or did you only do those duties
you were requested to do in reference to this
matter?

THE WITNESS: Only the duties I was
requested to.

THE COURT: Sustain the objection.

MR. GREENSPAHN: That is all I have.

THE COURT: Step outside, please,

sir.

(Thereupon the witness

was excused,)

MR, GIRALDI: State's case.

THE COURT: Anything for the defend-
ant?

MR. GREENSPAHN: Move for discharge
or dismissal. There is nothing showing that the
items that were described by the police officer,
or by Officer Brodie, were in the possession, as
contemplated by the laws of the State of Florida,
by this defendant.

THE COURT: Oh, I think there is
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enough to show it., I think the checks that the
officer made show that he had control of the prem-
ises from November. It is sufficient for probable
cause, barring any testimony from any other source
as to the fact that he does not.

MR. GREENSPAHN: Also, I would call
to the Court's attention the statute, which is 552.
I do not kaow if the Court has reviewed the
statute.

There are administrative remedies
available the State must first enforce before a
criminal prosecution can ensue. They consist of a
cease and desist order and various notices to the
defendant or the possessor.

THE COURT: I am going to bind him
over. Let the trial court go into that,

How much bond is he on now?

MR, GREENSPAHN: It is a thousand~
dollar bond, your Honor.

He 1is a reputable member of the
community. He has a steady, good employment.

THE COURT: Any record on the defend-

ant?
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THE CLERK: No.
THE COURT: Same bond.
(Thereupon the above pro-

ceedings were concluded.)

* ok K K Kk
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CERTIFICATE OF REPORTER

STATE OF FLORIDA )
) SS:

COUNTY OF DADE )

I, BRUCE HARTMAN, do hereby certify that
I reported the foregoing hearing before the Hon.
John A. Tanksley, Judge of the above-styled Court,
at the time and place hereinabove set forth; and
that the foregoing pages numbered from 1 through
18a, inclusive, constitute a true and correct tran-
scription of my shorthand report of the proceedings
at sald hearing.

WITNESS MY HAND at Miami, Dade County,

Florida, this 19th day of July, 1973,

Reporter
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IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

STATE OF FLORIDA, :

-. sw

Plaintiff,

-vs- : CRIMINAL NO. 73-5087

-

HUMBERTO LOPEZ,

Defendant.

501 Palm Avenue
Hialeah, Florida
December 11th, 1973
9:30 o'clock A, M,

DEPOSITION OF CHARLES HALE

APPEARANCES:

No appearance on behalf of
the State of Florida.

MELVYN GREENSPAHN, Esq.,
on behalf of the Defendant.
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The deposition 6f CHARLES HALE, a
witness of lawful age, taken for the purpose of dis-
covery and for use as evidence in the above-entitled
cause, pending in the Circuit Court of the Eleventh
Judicial Circuit, in and for Dade County, Florida,
pursuant to notice, before MONA GESSE, Court Reporter
and Notary Public in and for the State of Florida at

Large, at the time and place aforesaid.
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Thereupon- -
CHARLES HALE
was called as a witness on behalf of the Defendant and,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION

BY MR. GREENSPAHN:

Q All right, sir, will you please state
your name and your business or professional address.

A My name is Charles Hale. I'm an inspector
with the Hialeah Fire Prevention Bureau, City of Hialeah

Fire Department. Business address is City Hall, Hialeah,

Florida.
(Thereupon, discussion off the
record.)
Q (By Mr. Greenspahn) Inspector Hale, did

you have an occasion to either go to the premises of
460 West 42nd Place or to investigate a fire that occurred
upon those premises?
A Yes.
Q All right.
You have your records before you and 1!

take it that you have the complete records compiled not
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only by this department by the other law enforcement and
Fire Prevention Bureaus in the County.

A I have our own and the City of Hialeah
Police Department report.

Q All right, sir, you may, of course, make
complete reference to the reports during the course of
this testimony.

In what capacity were you involved in the
investigation of the fire at 460 West dznd Place?

A I was a driver, radio operator for Lieuten-
ant Cole, the Fire Marshall of the City of Hialeah when
we received the call. I assisted him in the investigatien|

Q Did you arrive on the scene while the fire
units were still engaged in putting out or extinguishing
the fire?

A Yes, yes. I have to qualify that, though.

They called us they were leaving the
evidence as such alone until we got there. The fire was
out, but there was still plenty of heat,

Q When you say, '"They were leaving the
evidence,' what was your understanding at that time when

you arrived on the scene of the fire as to the nature,
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quality and quanity wise of the evidence to which you were
referring?

A Well, when we arrived ét the fire we found
that there had been two fires, apparently one inside the
utility room and the one outside the utility room,

The door had been kicked in so that they
could get to the fire on the inside.

The louvers on the door were not hlackened
by smoke and we could see no way that logically that the
fire could have traveled from the utility room to the out-
side or visa versa and that was the situation as it was
when we arrived.

Q When you spoke in terms of evidence, you
are talking prinéipa]ly as I understand as evidence of
possible arson? ‘

A Yes, sir.

Q At that point that is, at your arrival
and subsequent to the extinguishing of the fires, were
there in the possession or was there within the know-
ledge of any of your firemen on those premises at that
time either gernades, guns, ammunition or explosive

devices?
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A No,sir.

Q So, when you arrived on the scene, your
sole purpose was to investigate the possibility of an
arson?

A Yes, sir,

Q Okay.

When you got on the scene, were any of

the fire units still standing by?

A Yes.

Q Do you remember which crew or which engine
number?

A It was Lieutenant Fogel's crew out of

Station 3. I don't remember the engine number,

Q Was he the commanding officer as far as
the extinguishment of that f;re was concerned?

A Yes, sir.

Q I'm sorry, I didn't retain the number
you said his crew number was.

A It was his crew out of Fire Station No. 3.
I don't remember the engine number, bhut I can get it.

Q It's not important. Fire Station 3.
All right, Inspector.

Now, upon arriving on the scene, were
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there any other personnel other than lLieutenant Fogel's
crew at the scene from the Hialeah Fire Department?

A No, sir.

Q When you arrived you were ascompanied by

Lieutenant Cole?

A Yes, sir.

Q Were there any police officers on the
scene?

A No, sir.

Q To your knowledge, prior to your arrival,

had there been aﬁy police officers or law enforecement

people?

A No, sir.

Q What did you do when you arrived at the
scene?

A When we arrived at the scene in assistance

to Fire Marshall Cole, I followed him. We looked at the
rear of the building to see if there had been entry from
the rear window and we were looking at the damage where
the fire was hottest and then we went around to the front.
We were checking the first discovered fire which was on

the desk sitting in the carport: and Lieutenant Fogel

JOSEPH S. SCHWARTZ & ASSOC,, Inc.
Certified Shorthand Reporters




reiterated that he had kicked the door in to get into the
utility room and wanted to show us the louvers on this
door, this wooden door, to show no apparent smoke damage
or evidence of travel--Fire travel in or out of the utility
room.

He saw--Lieutenant Fogel saw two fires
and that's why we were called on the scene,.

Q Now, did there come a time when you--
Strike that.

At that pcinf when you and Lieutenant
Fogel conversed, he demonstrated to you his feelings as
to the probability of there having been two fires, to
your personal observation of the premises as you saw
them then, was the fire extinguished?

A I wasn't sure that it was at all, If my
memory serves me correctly, there was a slight rekindling
when we were there towards the rear of the building in
the eaves. This I'm not sure of.

Q Would that be noted?

A There was tremendous heat in the utility
room when we arrived and there was a hose in readiness

to put out any fire that might be kindling.
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Q Was there any reference in your reports,
written reports, to the rekindling to which you now eluded
which you're apparently not too certain of?

A No, sir.

Q Your recollection of that rekindling I
take it is something--

A It's something that happens now. It seems
to me there was a slight rekindling or something they
wanted to put out with or an ember they wanted to put out
with the hose they had on duty. I wouldn't want to swear
to that, but there was a lot of heat and the main fire
had been--

Q You would defer to rekindling to Lieutenant
Fogel and his crew?

A Yes.

Q Inspector, let me ask you this question:
Would you ordinarily, under normal circumstances, be
summoned to the scene of a fire if there were no indicat-
ion of criminality?

A Yes.

Q You would as a matter of course go to each

and every fire of any consequence in Hialeah?
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A Yes, sir. What we do call a Code 1 fire

or any fire where there had been injuries.

Q Was this, in fact, a Code 1 fire?
A No, sir.
Q And it maybe repetitive, but why then did

you go to this fire if it was not a Code 1 fire?

A We went to the fire because we were called
by Lieutenant Fogel in his estimation, there was possible
arson involved.

Q Okay.

I'm looking at a one paragraph report.
I think you have the same in front of you dated June 29th,
1973, which bears your signature., In the second sentence--
In the third sentence of it you indicated that further
this is in quotes, 'Further investigation disclosed military
weapons and ammunition."” Did you make that discovery or

did someone else make that discovery in your presence?

A Someone else made that discovery in our
presence.

Q Do you recall it?

A It was called to our attention, yes, sir.

Q Do you remember who that was that called

it to your attention?
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A Let me see, it was one of the firemen on
the scene. There was two that I remember particularly.
There's Mr. Bretch (phonetic) and Mr. Reynolds. 1I'm not
sure which one of them called me--Not called me, but
called us to the presence of these weapons,

Q Do you remember the point of time--How
much time had elapsed from the time of your arrival at the
scoene until either Mr, Bretch or Mr. Reynolds or whoever
it was called to your attention the fact there were military
weapons and ammunition on the premises?

A In pure recollection I would say that it
would be between 10 and 20 minutes, 10, 15 minutes.

Q A1l right.

Do you have any reason to know why it was-
that Mr. Bretch or Mr. Reynolds were further pursuing thein
investigation so to speak of the premises at the time that
they ultimately discovered these materials?

A Well, they weren't making an investigation
as such. They were participating in the operation called
overhaul which we conduct in most every fire where there's

a lot of debris or flambeau materials present.

Q Was there a lot of debris in this instance7
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A Yes, the room was filled,

Q Okay.

Do you know of any other officers or men
that were participating in the overhaul operation?

A I think there was one other, but I don't
remember his name.

Q Okay.

A {Continuing) Let me see, no, I can't
right off hand--The main ones that I remember are Lieuten-
ant Cole, Mr, Bretch, Mr. Reynolds. 1 think there was
another one.

Q Did you talk to any of the civilians on
the premises at any time during the course of your in-
vestigation on that day?

A Pardon me, sir?

Q Did you talk to any civilians either on
or about the premises during the course of your investi-
gation that day?

A No, sir, not myself,

Q Were you present when any of your inspect-
ors or any other fire officers did talk or police officers

did talk to any civilians at that area?
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A Yes, sir.

Q Can you relate to me, if you recall, who
was spoken to and by which officer connected with which
department?

A Fire Marshall Cole was talking with the
owner of the--Or rentor of the house, Mr, Lopez. I'm
sure Lieutenant Fogel was and not--I mean, just purely
in trying to help the man realize the extent of his fire
and even before the discovery of these weapons and ammuni-
tion.

Q Was to your knowledge, Mr, Lopez home at
the time the fire broke out?

A To my knowledge he wasn't,

When I got there I don't remember seeing
him. I think he came in after we arrived.

Q Do, you recall any of the conversation that
was had between Lieutenant Cole and Lopez? That is, what
Lieutenant Cole said and what Lopez said in response?

A Some of it, yes, sir,

Q Would you relate to me, and you can certain
ly paraphrase what you heard on that date between those

two people?
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A Let me see, before the discovery of the
weapons, Lieutenant Cole or Fire Marshall Cole asked Mr,
Lopez to help us move his van out of the driveway so we
could get into the utility room area. They'd have room
to get the materials in the utility room out, That was
before anything was discovered.

Q All right.

Pid Mr. Lopez move his van?

A He helped. We pushed it out and he sat
in the driver's seat.

Q Do you remember any other conversation?

A I remember various parts of conversations
both before and after we discovered--It would be difficult
to reiterate exactly what was said,

Q Let me put some pointed questions to you
then we'll be finished with you because I know you have
other business.

First of all, before the discovery of the
weapons and ammunition, do you remember Lieutenant Cole
or any other official authority asking any questions of
Lopez relating to either arson or any store of explosives

or any other violation of what you know to bhe the criminal
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code of either the County or the State?

A 1 seem to remember Fire Marshall Cole ask-
ing Mr. Lopez who might have done this or do you know who
might have done this and Mr. Lopez, who at that time was
there reiterated that he had no idea who had started it.

Q Did you ever, in the course of your first
duties as a fire inspector, render to a person who might
be the suspect of a crime the so called Miranda Warnings?

A No, sir.

Q Do you know in this instance at the time
that Lopez was being spoken to by members of your depart-
ment if any such warnings had been given him before he
spoke?

A Not to my knowledge, sir. We had no
reason to suspect anything was wrong. That's about all
I can say about that time.

1 can say this, though, at the time of
the discovery, we did at that time warn Mr. Lopez to move
away from the immediate area and we, of course, Fire
Marshall Cole immediately notified the proper authorities.

Q Up to the point of discovery, were there

any police authorities on the scene that you recall?
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A No, sir.

MR, GREENSPAHN: Thank you, Lieutenant,
I appreciate it very much and you can go now,

You have the right, of course, to demand
that this be transcribed of this record this morning and
then read it to see that the questions and the answers
as written by the Court Reporter are correct, and then,
if they are correct to sign it,

You also have the prerogative of waiving
that requirement and accept the competency of this indep-
endent Court ﬁeporter.

THE WITNESS: Actually, I'd like to have
it just for my own souvenir.

MR. GREENSPAHN: 1I'll tell you what. Let
me suggest to you--0ff the f&cord.

(Thereupon, discussion

off the record.)

THE WITNESS: To the best of my knowledge
I have given everything thet I can remember up to that
point. I wouldn't want to volunteer any further testimony
because mainly what I was interested in is helping my

Lieutenant and investigate a possible arson.
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MR. GREENSPAHN: I presume I'll get a
great deal about arson from Lieutenant Cole and that's
why I didn't go into it with you.
Q (By Mr, Greenspahn) The last question
is, the one paragraph report that is dated June 29th, 1973,
and bears your signature, is that the entirety of anything
that you reduced to writing as a result of your experience
on the premises on that day?
In other words, I'm now inquiring about
any subsequent reports that were written,
A I have written no further reports on this.
MR. GREENSPAHN: Then this will be it.
(Thereupon, at 9:55%5 o'clock
a.m., the taking of the

deposition was concluded.)
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CERTIFICATE OF NOTARY

STATE OF FLORIDA :
COUNTY OF DADE +

I, MONA GESSE, Court Reporter and Notary Public
in and for the State of Florida at Large, do hereby certify
that 1 reported the deposition of CHARLES HALE, a witness
called by the Plaintiff in the above-styled cause; that
the said witness was duly sworn by me; and that the fore-
going pages, numbered from 1 to 17, inclusive, constitute
a true and correct record of the deposition by said
witness.

I further certify that I am not an attorney or
counsel of any of the parties, nor a relative or employee
of any attorney or counsel connected with the action, nor
financially interested in the action.

WITNESS my hand and official seal in the City of
Miami, County of Dade, State of Florida, this 1l1th day of

December, 1973.
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The deposition of RUSSELL DEAN COLE, a witness
of lawful age, taken for the purpose of discovery and
for use as evidence in the above-entitled cause, pend-
ing in the Circuit Court of the Fleventh Judicial Circuit,
in and for Dade County, Florida, pursuant to notice,
before MONA GESSE, Court Reporter and Notary Public in
and for the State of Florida at Large, at the time and

place aforesaid.
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Thereupon--
RUSSELL DEAN COLE
was called as a witness on behalf of the Defendant and,
having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
BY MR. GREENSPAHN:
Q All right, sir, please state your name
and your professional address.
A Russell D. Cole. DNean, middle name.

My professional address--That is my home address?

Q The address--

A Fire Prevention Bureau, 501 Palm Avenue,
City Hall.

Q What is your capacity with the City of
Hialeah?

A Lieutenant in charge of Fire Prevention

or Fire Marshal}, if you wish,

Q All right, sir, how long have you been
vested with the authority of Fire Marshall in the City
of Hialeah?

A As of April 1 of '73, till now, through

now.
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Q How long have you been in the fire service

of the City or any other municipality, State or County?

A 14 years total.

0 Has all that time been in the City of
Hialeah?

A Yes.

Q Okay.

Lieutenant, did you have an occasion in
the course of your official duties to investigate a

fire at 460 West 42nd Place in the City of Hialeah?

A Yes.

Q On June 29th of this year?
A Yes, sir.

Q All right.

Can you tell us at what time you received
notification that such a fire existed and your service
as the Fire Prevention Bureau as opnosed to line firemen
would be required?
A Approximately 10:30 and about eleven
minutes after the initial fire crew attacked the fire
and had it partially subdued and I could add to that--

0 Go ahead.
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A But you might already have that question.

Q Go ahead.

A I would add andi probably concur very simply
a matter of record the fire crew on their initial attack
of the fire are trained and instructed to notice anything
of a suspicious nature concerning the fire itself and they
becam; suspicious and asked for the Fire Prevention Bureau
in the form of myself as it occurred to come to the scene
to in fact aid them or to assume to take notice of what
they saw that alarmed them and passed it to us to see if
it were--If we could deem it important or in fact, of a
suspicious nature and then pursue further inquiries.

Q All right.

We have had Lieutenant Fogel's testimony
that he became suspicious because of the nature of the
two fires and the closed door which he described as being
a locked door to the utility room that there might be the
employment of some exterior agency, criminal agency, if
we can and that's why he called Fire Prevention.
In any event, you arrived on the scene at

approximately 10:35 as indicated on the alarm report?

A Correct. My unit was 153. There may have
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been a slight error. The dispatcher did dispatch me and
Charles Hale in unit 153 first and then they asked or our

second unit to come in or I asked because I wanted all thret

W

of us there.

Q That would be Mr, Clavier?
A Mr. Clavier, correct.
Q There is some question as to who was

driving 152 and who was driving 153, it's not terribly
important.

In any event, when you arrived on the
scene at 10:35, what other fire personnel were then
present?

A That would be Lieutenant Fogel and his
fire crew which I believe was Glen Bretch and Reynolds
and possibly another man who was on that fire truck.
Those three, possibly a fourth.

Q At that point were there any police or
law enforcement agencies on the premises?

A No, sir.

Q When you arrived on the scene to what
point on the premise did you go and what did you observe?

A We immediately advanced to the fire scene
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and it was very hot and still smoking. The boys were
still putting water. ¥We stepped back a few feet and I
observed a desk rather badly burned right near the door
of the utility room. At that point Lieutenant Fogel and

I discussed the rather strange appearance of a burned
desk and then a burned utility room and the louvers of

the utility room door, enamel white, not burned or not
appearing badly scorched or even smoked up. That led me
or attributed to the reasonable assumption that there were
in fact, two fires.

At this point nothing had been further
uncovered in this room. We were in the process of start-
ing to remove a hand truck and lawn mower and--

Q This is what is referred to as an over-
haul?

A This would be the overhaul, yeah, Very
simply a thousand times out of a thousand fires we’ll do
this as I mentioned earlier. It's normal for fire crews
to do, in fact, rather than stand there and just flood
the room with tons of water. There's still a chance that
in this type of material, any type of material, there can

be embers that did not receive the water.,
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Q When you first observed the utility room
was there any indication to you by way of smoke or any
other sign that there were, in fact, yet burning embers
or other sources rekindling?

A It was still not at all under control as
far as the initial flames were not to be down and there
were pads and furniture in there that was covered and a
lot of hidden smoke pockets that providing height and
smoke which right away tells the fireman with a room
with this many goods you can't--You want to get a ladder
and look down to see if the fire ontereé the main house
through the eaves, something like this., It was quite
aways from what we call a controlled situation.

Q Okay.

What, at that point, did you do, sir?

A I asked who was the owner of the house
and I believe the owner was present with us or very short-
1y became present or was in the general area. I think
Lieutenant Fogel said it's Mr. Lopez. He's talking with
his wife now or he'll be right here. He's the gentleman.
And when he came over I think I relayed what I already

seen into a question to him, something like I'm here--I
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may possibly ask you some questions about what we term

as a suspicious situation here because he was not there
when the fire broke out and no eve witnesses told us the
utility room burst into flames or anything like that. We
had to start thinking about asking questions to kind of
solve this rather queer looking scene, what appeared to
be two separate fires.

It was determined then that we would start
pulling stuff out of the room and that Mr. Lopez' truck
or whoever's truck was parked in the carport--It would
be easier for all of us if we pushed this vehicle back.

I don't believe anybody had the key. It was locked or

out of gear. We pushed it back.

Q I understand he assisted you at your
request?

A Yes, sir.

Q Let me stop you there, Lieutenant, and

ask you this: You said it was at this point you decided
to pull things out of the room?

A Well, it was at that point the fire crew
would have started anyway regardless whether I was there

or not and I didn't instruct them to hold off. I did tell
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them I'm viewing this now and that I made no objection
to emptying the room because this is their job. They
would be chewed out for not doing it.

Q Was it your understanding the door to the
utility room was locked when the first unit arrived:there?

A Yes, that's true.

Q All right.

You know now based on your investigation
who was actually present on the premises when the fire
was either initated or when it was reported to the fire
department?

A Just from my--From no further investi-
gation or reasons we already had discussed--Although I
did make a return on September 6th and talked to the
family and Mrs. Lopez I assume the senior members of the
family were home and Mrs. Lopez.

Q How about Mr. Lopez?

A No, no. He was there when I got there,
but the fire crew said when they arrived they didn't see
him or no one came in his person until some.moments after
he appeared to have driven up in a truck or car and came

forward naturally worried about his house.
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Q Did you ever determine who had the key to
gain access?

A No, I did not press that information. I
took it at face value. The fire crew said the door was
locked. They knocked out some slats and I think opened
it from the inside.

Q Would you in the investigation of the
arson which I understand was your principal concern, would
you be concerned in knowing who, if anybody, had keys to
that room?

A No, because I would have assumed the door
was locked and that an arsonest would not need a key to
set fire to the utility room. I would assume the arsonist
could go to the rear window and take a small container
with flammahle liquid and throw it through the jalousies.
Of course, it would go through the screen and then set fire
or spread the flammable liquid on the desk and set fire to
it or flip a match in the slats and then set the fire.

Q Were those jalousies open?

A They were intact. They were about halfway
in the fully opened position.

Q These are jalousies on the door or rear
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window?

A In the rear window. The door was a bhuilt
non-adjustable slatted louver door.

Q Did you find evidence of any such property
as gasoline or some flammable liquid at the rear window?

A No, sir, we didn't detect an odor of
gasoline, I did not detect scorching about the rear wind-
ow where I suspected the arsonist would have 1it the room
because residual fuel I surmised would be present on the
scene and on the window the fire would also be burning
there from the dripping of flammable liquid that I at the
time had to consider was the alleged or the possible
arsonist--

Q Even though the purpose of this deposition
and further proceedings doesn't really concern it with the
arson aspect of it, I would be curious to know first of
all, are you still at the belief that it was an act of
arson?

A No, I revised the thinking that I did do
for probably an hour. I was still puzzled by what appear-
ed to be two separaste fires, the desk and the utility room

with the door in between not scorched.
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Now, I was notiso strong on pursuing arson
as some time went by because in the room there was a gas
can. I believe a plastic three or four gallon or possihly |
five gallon gasoline can that's used to service lawn
mowers and what not that had been burned on the top. The
cap appeared to be missing.

Now, in that room with that amount of
combustibles I believe the can of gasoline and the lawn
mower and a gas hot water exposed flame. It is really
conceivable I helieve, although not as probable as I
might lead you to believe, it's conceivable that the gas
could have been a little spilled there from whoever used
the gasoline--Later I think Mr. Lopez Senior from a remark
from Mr. Lopez Junior made.

At any rate it is conceivable that the
flammable liquid in the form of the gas can and the lawn
mower could have filled the room with an explosive mixture
even though the window was open and that the source of the
ignition could have been the hot water heater suddenly
signaling on, when they do signal on there's a flame. I
believe the presence of the flammable vapors--That is

usually when the exact fire begins and it would appear
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in the form of a low level explosion.

Q Just a second. Let the record indicate
it's a blowing or winding sound.

A Right. I can't characterize it., A low
level rather minor expanding of the mixture not a contain-
ed explosion which would render walls apart.

It is conceivable that at that point
there was a flame that shot through the louvers and
directed themselves through the desk which is in the
proximity.

Q Are you presently pursuing an investiga-
tion as to arson? Have you closed the case?

A I haven't closed it. I'm holding it
open until such time--Revisiting, it won't help me any.
We have photos. I. D. people. took photographs. I'm
in the air as to the arson or as to the accidental aspects.
I'm not too certain that it was arson. I'm not certain
it was not., I would like to talk to anyone who might
bring my opinion to a stronger degree towards arson by
process of elimination such as the passing of those who
would be who owns the house and those who rent the house;

do you have any suspicions about someone; has anyone been
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near your house lately; have you seen anyone leaving as
you approached; have you had any strange phone calls;
any threats.

Q 0f course, you have been stymied in that
regards because of the criminal prosecution?

A Yes, plus I'm not certain now as first it
did appear to me almost clear cut arson. This is before
anything was taken out of this room. I would still study
this situation with a burned desk and utility room.

Q And an intervening door?

A And an intervening door which says that
was not accidental at first sight, Now, I revised my
thinking unless I have more information or if we actually
capture an arsonist that admits to other arsons and admits
to this one or if there were some family fight or some-
ex-wife or some ex-husband, these are the things that the
person that was the victim of the arson, the alleged
arson has to come forth and reveal to me because my
investigation cannot draw these type of facts out; there-
fore, if Mr. Lopez in any further questioning or a small
little inquiry right in his property if we could--Because

my inquiries are brief, you know, I don’'t have any stern
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methods of drilling someone; under this condition I wouldn'
Sometimes I could if it's another case that's suspicious
and I had a suspect of the fire I would be required to

ask this man many, many questions and later on as time
went by why I see it could have happened accidentally.

The elements were there for an accidental
fire. It would be a little hard to explain the fire
shooting out these slats of the door and catching with
one blast the desk on fire unless it had some dripped
gasoline or something because it burned pretty good. It
left a pattern.

Q You indicated that you heard and I think
if I quote you correctly you said Mr. Lopez said something
about the older Mr. Lopez having used the gasoline or the
lawn mower?

A It's a vague statement that he had mentione

Q When was the conversation with Lopez
about that? When did that take place?

A Well, we took the gas cans out of there,
the lawn mower out of there, the hand truck out of there.
He looked at the gasoline can. He said something like,

"I had told my father that I didn't want the cap left off

that gas can and I scolded him for this."” He was almost
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talking to himself. He was trying to figure out about
that gas can. Something was in his mind about this gas
can,

Q He specifically referred to the other man
as his father?

A I believe he said his father, but I can't
quote it verbatim. It was a passing remark as at the
time I was writing something and I was talking to someone
and he was standing near by and said something about that
gas can. He had scolded someone about that gas canwas
left with a 1id off and in fact, you can see why I concern
myself now that it was or could have been an accidental
fire. Off the record,

{Thereupon, discussion
off the record.)

Q (By Mr. Greenspahn) In any event, at the
time you arrived on the premises had any weapons, ammuni-
tion, grenades been found yet?

A No.

Q Do you recall when it was that the first
indication of any such prohibited weapons or explosive

devices were found?
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A Yes, I recall exactly. Sometime approxi-
mately in the process of the overhaul maybe eight minutes
after my arrival or 11 minutes, we had moved the car back,
I had asked a few questions, I had talked with Fogel about
these two fires and the firemen began I think at Lieutenant
Fogel's direction to start pulling this room out because
there was a very large amount of goods in this room. I
was standing back inquiring of Mr. Lopez at the time when
two rifles in plastic--little plastic covers clear through
were handed out and a fireman brought it over and stood it
against the wall and said something in Mr. Lopez' direct-
ion to the effect that, "Here, sir, you may wish to take
these inside and clean them up."” He made no move towards
these. I happened to notice that in particular. I noticed
him and I thought too, well, maybe they're hunting rifles
and being a veteran while later on as I thought about it
as the case progressed I thought, of course, they had a
military look. They were identical, but that had no bear-
ing, really and this was reiterated after possibly a 1§
or 20 second pause and the fireman stood facing Mr. Lopez
and wondered why he didn't act or anything. I believe I

reiterated at the time, ''Mr. Lopez, these guns here you
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may want to take your guns in now, you know, wipe them
off." |

Q He was hesitate?

A Oh, yeah. He hesitated again and though
in a moment of confusion or something, I don't know, he
seemed a little nervous. He said, "It's okay to take
them inside?” And I said, "Yes." He moved towards them
and, in fact, went in the house. I didn't see him for
awhile. |

Q You say you were querying him at one
point or another?

A Yes, I was probably asking him some
questions when did you get here or did you have any
gasoline or anything on that table, questions of that
nature, just normal questions that I would ask anyone.
Well, what was here now that you had the fire on the desk
was there anything.on there besides just the desk and the
pieces of glass, little questions like that.

Q Lieutenant,you understand the reason why
I'm taking your testimony now is in connection with the

prosecution that's pending in the State Court and I want

you to understand because I'll ask you some questions

very specific and I want you to understand that the record §,

JOSEPH S. SCHWARTZ & ASSOC,, Inc.
Certified Shorthand Reporters




24

should reflect as I said yesterday that I have the great-
est personal respect for you as a fire officer and as a
man. I don't want you to take these as personal questions.
They do go to some of the issues.

The first question is: At the time you
directed inquiry to Humberto Lopez, did you advise him of
his Constitutional Rights to remain silent, have the pre-
sence of counsel and the other so called Miranda Rights?

A No, and I might add that I'm not according
to training I have had in arson detecting on a man's
personal property and in the initial stages of a fire
investigation I would not even consider reading a Miranda
Rights to him.

Q You're training has been that's not
necessary in that stage?

A Absolutely. I don't feel it's a trans-
gression of the man's Rights, _Let's put it that way.

Q Lieutenant, were you present when the
hand grenades were discovered?

A No, sir, there is a slight story that
goes with this,

Let me finish now as the rifles were

JOSEPH S. SCHWARTZ & ASSOC., Inc.
Certified Shorthand Reporters




2]

brought out and Mr., Lopez after our discussions, you know,
trying to help him with the hunting guns, well, he didn't
want to go near them. Finally he went near them when I
reiterated it would be all right to take the guns in the
house, clean them, o0il them up and what not, so he did,

He seemed very, very nervous to me. I had not suspicion
of him. I had no suspicion at all about him or anything
wrong with this fire, just to me so far was just another
utility room fire., It happens quite often,

As this thing was progressing what is
your correct address I might have asked him. I only asked
two or three questions. I had not drilled the man or
asked him anything.

Q You at that point formed some question
in your mind as to accidental as opposed to intentional.

A I was trying to come up with what I saw
to tell me, in fact, an arson occurred, still I had not
had the owners of the building or residents out telling
me we were sitting there and this thing started. 1 still
was feeling that well, maybe, they were visiting next door
or no one was home and someone watched their house and
they weren't home and drove up. How did he do it. I was

trying to figure this out,
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At this point right after the rifles a
fireman brought a box they had heen stumbling on, I
believe a heavy metal box out and it appeared to be an
ammunition box and it was opened by my Inspector Hale
and to find out, you know, is there something there in
the box burning or valuable papers he'd want to give Mr.
Lopez.

We wanted him there as we emptied the thing
to claim the things, you know, and it was a box full of
bullets and one bullet had gone off. We think from the
heat of the fire already made a bump in the side of the
box. Some of the rounds were that long (indicating).

It was within seconds later I think
Lieutenant Fogel called me. He siad, "Lieutenant Cole,
will you come here a second?"

Standing right there easily not hidden
behind anything the very first thing as we took some
further pads away, you know, because we're going to clean
this room, there was a tremendous size anti-tank weapon
which my:inspector recognized as such, as well as an
assortment of what appeared to be automatic military

weapons.

JOSEPH S. SCHWARTZ & ASSOC.,, Inc.
Certified Shorthand Reporters




23

It was our feelings that this now should
be called to the attention of the police and I did proceed
to do so. I asked for a policeman to come by and bring
the identification bureau and I said also you may notify
the detective bureau. I would like the people that are
in the bdusiness knowing about arms to he here in these
early stages now and see what it is and if it is of any
interest to them.

Q That would be the Metro Bomb Squad?

A Well, I didn't call the Metro Romb Squad.
I called first a police car to come by, I asked also for
the I. D. Bureau for pictures and fingerprints and ! asked
also for the detective hureau. I wanted them to now take
over this portion because we're going to still concern
ourselves with the room. I immediately went back to the
fire scene. As I passed Mr. Lopez, I said, "Mr. Lopez,
I'm going to ask you to stand back from this area and
secure from the area for quite awhile.”

Now, I said I'1l ask you a question. I
said, '"Do you know anything about the gear in that room?"

And he said quite quickly, +I don't know

anything about it.”
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I said, '"Thank you."

He then did not make any attempt to
interfer with our proceeding and subsequently the police
car arrived.

We didn't want to really touch the weapons
and they had called the arson squad, apparently the police:
a couple Hialeah Detectives drove in and that's the source
of the further calls to the agencies.

Q Well, what I'm concerned abhout particularly
at this point is when the grenades were discovered, just
the grenades, not talking about the weapons or ammunition.

A I can't answer it because it was very
close to noon. We had to take one of our two cars to the
garage for scheduled repairs. It was nearing--It was
probably lunch time or close to it. The situation was in
hand. The fire crew was contimonsly removing other items
from the room.

We elected to then take the car that need-
ed repairs to the repair station :and then we stopped at
the submarine sandwich take-out place and grabbed a suh-
marine sandwich and came back to the scene. When we came

back that's when the FRI, Treasury and the Bomb Squad
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had been involved were removing things from the room.
They were in the living room and had some items on the
table.

Q - Did you see grenades on the table?

A I did. I had gone around the back of the
house looking for anything suspicious in the form of dis-
carded flammable liquid can and as I checked the perimeter
of the utility room I came face to face with the sliding
glass doors of the room with some men taking written
statements and what not or in fact, compiling information
and that's when I saw three, I think, hand grenades.

Q Do you have any knowledge directly or in-
directly, even by hearsay, as to who it was that found
those hand grenades?

A No, sir.

Q Do you have any reason to helieve that it
was one of your department's people as opposed to one of
the law enforcement agencies?

A No, that I'm sure of, our fellows did not
discover those items.

Q Okay.

Lieutenant, I just have a couple more
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questions and I'll let you get back to your work.,

What was the status of the fire and the
overhaul at the géint that you made your first observa-
tions?

A " Really, the room had been initially knocked
down with a spray of water that you put the actual fire
out with, just a little water, and that was when Fogel
had called me. I think he was working with a two man
crew and himself. The room had not been touched as far
as anything being removed yet. They were worried about
moving the truck, so we could get the material out of the
room and as I stated earlier, a thousand times out of a
thousand we'll start and we'll, in fact, remove the
materials piece by piece and several times we find hidden
charred embers. It lowers the heat too in the room, plus
I wanted a clearance of the hot water heater, We didn't
want to turn the man's gas off to have them without being
able to cook.

I wanted it certain we could not leave the
room with items in it., There was no hesitation on my part

and no objection and we deemed it fully within the scope

of our responsibility to, in fact, overhaul and remove the
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items from the room,

Q 'Did you when you left to go out to get
your lunch break, did you feel it, the overhaul, had been
completed as of that point?

A I have to think back. This is for a
purpose of fire extinguishment. I'm not talking about
the overhaul for any other reason,

The answer would be no. 1 feel the entire
. room would have to be taken apart and emptied, even though
the weapons or whatever you call this was brought to the
attention of the police my boys would have to have--I'm
not on the fire line anymore. They have new instructions
I'm not even aware of, but these firemen would have no
hesitation and no question about that from what I saw
right through to what I left for lunch that the room still
was a fire as such or could bust back into one until we
had relieved the room of the contents and then inspected
the upper elevations of the room and give it a couple
sprays; check it here, check it here.

Q When did you go--lLet's strike that,

When you arrived on the scene, did you

literally take command of the first crew?
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A No, sir.

Q Would that still be umder Lieutenant
Fogel's command?

A Yes, unless I said, "Hold it. There's
prints here. There's this. Wait. I got an arsonist--

a possible arson. Hold everything."

Q Did you do that?

A No, I couldn't. I still viewed the room
as it was extremely hot, extremely hot. You couldn't stay
in there more than a second. You couldn't breathe with
the fumes and the heat still in this room.

Q Originally 208 went out, but then 208
left and 206 came in just as a standby a block away,
why was it there as long as it was? Why were those teams
there for over three hours?

A It was felt that since we didn't have
valid information whether or not there could be additional
material in on the premises that could in fact, be ex-
plosive plus I had been coached by a man, a newspaper man,
that claimed he got an anonymous phone call revealing this
place can and will explode, not to go in and try to put
the fire out. I got the man's name and all, something

about the Republica News that he represented. He sped
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to the scene in his car to warn us and the neighborhood.
I said fine, I'11 take it for what it's worth and after
already having seen the box of ammunition and these heavy
weapons it wasn't hard to realize there could be Bazooka
shells, hand grenades, who knows what. I said, "Thank
you., Stick around, the police might want to get your
testimony. Don't take off. I want to get your name."

I said,"Boys, we're going to back off
this, " though it was somewhere towards the finalization
of overhaul and we felt for the moment that with this
anonymous warning we better go and start getting to the
neighborhdod and getting people out just in case something
did blow up because there was still a lot of heat in there.
Remember now this heat.

Q Let me put it to vou this way: If you had
felt--I'm asking you to assume something that you may not
have felt at that time. If you had felt that you had made
the discovery of prints or some other physical evidence
that would have, in fact, substantiated your suspicion of
arson and in that event you felt that the fire had not been
totally extinguished, would you in'order to have preserved

the evidence if it was so required given the demand as you
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put it, "Hold it, fellows. Stop with your overhaul,” in
the appropriate manner as to collect the evidence or
would you have considered the fire the primary hazard
and would have instructed them?

A I would have because I knew then the fire-
~ men had tried to open the door. That was the end of the
prints. They busted it, reached in and touched that other
handle. I thought if there were any prints that might
appear on the handle now it would not appear, it was
experience, no.

I knew whatever the situation was going
to be there was a combination of very little chance for
fingerprints. I can show you case after case the room
gutted out and burned and we couldn't even attempt to
get prints from a room that's like that and now with the
firemen I did notice the glass was broken now on the rear
window and the firemen broke that so they could put some
spray in.

Q But was there testimony revealing the
glass intact when they arrived? That's what I'm getting
at., I know you have recalled ®r us your specific obser-

vations and your specific feelings at the time, but what
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I'm asking you to do is to assume something else not factua
but I'm using it as an illustration assume that there were
fingerprints or some other evidence of criminality in this
that you had observed. Would you under those circumstances
have ordered a suspension of the overhaul procedure until
the police authorities came to collect the evidence or
would you consider first the primary hazard of the fire

and leave your evidence if it was necessary to burn it up
in the fire in the overhaul?

A I could have under that type of question
had I had the feeling that the fire scene, the room itself,
was secure had there been nothing in that room. But a
lawn nower and a can of paint or something I might have
said let's take & quick look and see if the fire has
entered the house. I want a man in the attic or something
like that or you go ahead now and do what you have to do.
I'm going to check what I have here. There's times I
could do that., This was not one of them because the fire
still was & major factor. The room still was a major
factor as far as the firemen were concerned because they
do not like to extinguish one--Grantly I yield to the fire

crew to in fact, pursue his obligation because we're the
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chief staff of the Fire Prevention Bureau. It's the
Chief Staff. The firemen's chief staff. They're in
fire suppression. We're in fire prevention and to stop
them from securing the premises is something I could
never get myself to do even knowing--Feeling strongly
about an intruder or leaving prints because the fact is
fingerprints probably dén't figure in on any arson cases
unless the can of gas is found in the weeds that has the
arsonist's prints,

Q If you were given the command to stop
the overhaul and the crew had no further necessity for
the overhaul--I realize you're assuming something you
know on the basis of your experience and training--What
you would do and what your c¢rew would do had you commanded
to stop now because I don't want to disturb the evidence,
I don't want to destroy the evidence, would you by giving
that command bring about suspension of the overhaul if
you would in turn give the command to the line officers
putting out the fire and you, yourself, the fire no longer
required further overhaul? I hope you understand the
question.

A I do understand it.
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I want to give the best answer I can
come up with on this. Not under the circumstances, no.

In the event someone was killed or someone
had been seen running from the scene and I had stronger
indications of arson--As it was, it was just a mild--The
fire officer was mildly suspicious or he had instructions
to any time anything looks like some suspicion, something
wasn't apparently or clearly accidental to call us and
give us a chance to look at it and from what I saw I just
didn't have anything to really--Broad daylight on a busy--
semi-busy street, you know, I would be grabbing into the
Dick Tracy comic books to start conjuring up--

Q I don't want you to do that.

A No, everything I did came as a natural
feeling. As Stedman before--Don't touch it, blah, blah,
blah--1t doesn't work. I felt the scene. There was no
way with everybody going in and out., I'm left with the
bones after this thing is over with every time,

Q The thing is now, really, I'm not trying
to back you into a corner, I'm trying to get a specific
answer. Would you under any circumstances in the exercise
of your duty, take it upon yourself to order or command

that the fire crews stop their overhaul if in your mind
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there was a real probabilty that further overhaul was
necessitated in order to control or extinguish the fire?

A Not really. I know that it might appear
to you that I could be in charge of that much power where
I would say stop, but it is such an unnatural thing it is
just not part and parcel. It is like trying to get guys
to shoot at the enemy that's advancing on you and say
stop shooting, I want the smoke to clear. I want to
see how close the enemy is. Christ sake, if we stop
shooting they'll be right upon us.

Q Is it fair to say you wouldn't have
issued such a command if there was any continuing threat
of fire either principally initiated or rekindling?

A Naturally there's a point that comes
along when you feel the fire is very, very much under
control and the premises are safe from further burning
because the fire crew could have to leave immediately
and go to snother fire, so I want them to do the very
most they can do to make sure this thing will not rekindle
that residual heat. I want them to do the most even at
the risk of destroying a potential arsonist calling card,

so to speak. I wouldn't hesitate.
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Q But if you were satisfied that the fire
was, in fact, extinguished and there was no reasonahle
threat of rekindling, would you tell the firemen who came
as a2 gratuitous effort on their part to leave the thing
in place?

A Right, after waiting a period I could say
gentlemen, I think you have done a great job. Have you
got any pry bars here that you want? We're going to now
call this an investigative fire scene and I know you
fellows want to get back in service and fill your trucks
with water and get your hose back on and so forth.

Q A nice way of telling them to get out
and leave it alone?

A In other words, if I had a crew spending
hours and hours doing more than they're required to do,
yes, I'd probably say okay, that's enough boys, you know,
but no, it wss nowhere near that stage, believe me,.

Q Lieutenant, do you have any idea how I
could find out who, in fact, found the grenades?

A I think you'll find the Crime Lab--I do
feel that they found the grenades.

Q The Crime Lab from Dade County?
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A Somebody may have said something that I
remember. Back with the Crime Lab, these fellows went
over the place. You see differently dressed fellows,
the Metro Crime Lab, whatever. The lab man had arrived
maybe before some of the FBI experts. He may have found
the grenades. I think he did.

Those people we wuld yield to immediately.
Anyone who could determine or dismantle that bomb that
could still go off any moment. I would naturally yield
to them as well as the fire crew which I think we did,

On their arrival they superseded our
efforts and we were concluded anyway with our fire over-
haul., I think at that point,

We did yield to the weapons or the actual
1ifting of what was in there in the line of what could or
could not be construed as illegal weapons or weapons that
would be interesting to those who have the power to decide
whether they're illegal or legal.

Q Now, in light of what you just said, if
I understood it correctly, it's sort of critical, I want
to make sure I'm not misquoting you. You said when they

arrived I think you're referring to the Crime Lab?
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A Right, I was not there though, remember?
On the arrival of the Hialeah Policeman,

the Hialeah Detectives and Hialeah I. D. Bureau and with
the fire crew still there with the other fire truck down
the street to aid in the evacuation of the houses in case
some people were asleep in the bedrooms or whatever we
might have to do--We might have gotten somebody on the
scene that would order the entire block be evacuated, so
that's what we had in mind for extra fire vehicles.

Q Do you have anyway of knowing when the
overhaul was completed?

That's really a critical time.

A No, sir.

Q It was apparently not completed when you
left the premise to go to lunch?

A 1'd say the overhaul was never fully
completed because of the entrance of the weapons people
and then the fire crew's decision that the overhaul had
progressed to the point it was felt that it could now be
termed as safe and not capable of rekindling.

Q So, when the weapons people came, you

would say that was the point at which the overhaul was

terminated?
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A I would almost have to say that, ves,
because of the fact that now they wanted to start taking
certain boxes and both of us were in there taking gear
apart that I think one of us had to yield to the other
because of the natural warning we got that the room will
explode. I think that right there tells you that we had
to then leave the weapons experts, bomb squad, policemen
fully go into the operation,

Q All right.

Do you know who Ernest Zerumba (phonetic)

is?
A I don't think I do.
Q Palm Springs, 645 West 49th Place?
A No, sir.

MR. GREENSPAHN: I have no further
questions and I want to thank you as I thanked all the
members of your department for your andid cooperation.

THE WITNESS: We could speak candidly on
this, I think, because of the fact we all remember there
was no great amount of crazy things happening. There was
nobody screaming, running around, burning. There was no-

body claiming I had $800.00 in there that's burned up.
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It was a good stop. The guys got in there
real quick before it boiled out of control and made a
pretty good stop and things were rather--It was really a
very simple fire.

(Thereupon, discussion off

the record.)

MR. GREENSPAHN: Lieutenant, you have the
right to read your testimony and determine whether the
Court Reporter has been accurate or not. You can waive
that right.

THE WITNESS: See, it's one of these
things that I just don't see anything there that would
bother me so bad. I mean, you might find I might say
one thing and another thing when I'm called to testify,
but basically, I'm not trying to add to it. I know this
in my heart. I'm not trying to add to what happened and
by knowing that I feel as though you know whatever is asked
of me is the truth as I saw it and will repeat it so to
spesk.,

MR. GREENSPAHN: That's what we want,

(Thereupon, at 12:00 o'clock

p.m., the taking of the

deposition was concluded.)
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(Thereupon, reading, sub-
scribing and notice of
filing of the deposition

were waived,)
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CERTIFICATE OF NOTARY

STATE OF FLORIDA
CONTY OF DADE i

I, MONA GESSE, Court Reporter and Notary Public
in and for the State of Florida at Large, do hereby
certify that I reported the deposition of RUSSELL DEAN
COLE, a witness called by the Plaintiff in the above-
styled cause; that the said witness was duly sworn by me;
that the reading, subscribing and notice of filing of
the deposition were waived by said witness and by counsel
for the respective parties; and that the foregoing pages,
numbered from 1 to 40, inclusive, constitute a true and
correct record of the deposition by said witness.

I further certify that I am not an attorney
or counsel of any of the parties, nor a relative or
employee of any attorney or counsel connected with the
action, nor financially interested in the action.

 WITNESS my hand and official seal in the City

of Miami, County of Dade, State of Florida, this 11th
day of December, 1973,

Dronon € B

NOTARY PUBLIC STATE OF FLORIDA AT LARCE
MY COMMISSION EXPIRES MAY 12, 197%
BENERAL INSURANCE UNDERWRITERS, INC,
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA
IN AND FOR DADE COUNTY. CRININAL DIVISION
CAUSE NUMBERED -73=8087
STATE OF FLORIDA . JUDGE FERGUSON
VS
NUMBERTO LOPEZ : NOTICE OF HEARING

YOU ARE HEREBY NOTIFIED that the following pleadings herein, to-wit:
"NOTION TO AMEND THEE INFORMATION"

are scheduled for hearing before the Honorable _RALPE PERGUSON ,
Judge of this Court, at his Courtroom located on the Pourth—Ploor,— 1351 N.— W, 19

Street , Miami, Dade County, Florida, at M,M.,
on the __ 4R day of _September , 1078 |

Please be governed accordingly.

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant State Attorney
ROBERT P. KAYX

CERTIFICATE OF SERVICE

The undersigned hereby CERTIFIES that a true copy of the above and foregoing
Notice of Hearing was mailed to _M@lvyn Greenspahn, Keq., 1150 8. W. 1 Street
Suite 301

this the _SOth 4y of August ,10 13

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant State Attorney
ROBERT P, KAYR

201.01-198



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,
IN AND FOR DADE COUNTY

CAUSE NUMBERED _73-8087
STATE OF FLORIDA

vS.

EUMBERTO LOPRZ . MOTION TO AMEND INFORMATION

RICHARD E. GERSTEIN, State Attorney of the Eleventh Judicial Circuit of Flor-
ida, prosecuting for and on behalf of the State of Florida, moves to amend the Information here-

tofore filed in this cause to change or correct the following, to-wit:

After the words "Hand Greusdes,” add the words "without haviang
a 1icease or permit therefor."

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant State Aftorney
ROBERT P. KAYE
CERTIFICATE OF SERVICE

The undersigned hereby CERTIFIES that a copy of the above and foregoing Motion

To Amend Information was mailed ' ‘
Melvyn Greenspahn, Esq. 11807H.¥.°1REFedt, suite 301

to:

30th

,thisthe __ —~ " day of August , 19"’3

Attorney for Defendant

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant State Attorney
ROBERT P. KAYE

201,01-189
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA

IN AND FOR DADE COUNTY.
NN, REYIRION, s 507

STATE OF FLORIDA : JUDGE FERGUSON

Vs

EUMBERTO LOPES NOTICE OF HEARING

YOU ARE HEREBY NOTIFIED that the following pleadings herein, to-wit:
MOTION 70 AMEND THR INVORMATION

are scheduled for hearing before the Honorable ____ RALPK FERGUSON )
Judge of this Court, at his Courtroom located on the —Fourth Floor, Justice Bldg.

, Miami, Dade County, Florida, at®200 __ A. M.,
on the 38R 4,y o Beptember ,10 73

Please be governed accordingly.

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant State Attorney
ROBERY P. KAYR

CERTIFICATE OF SERVICE

The undersigned hereby CERTIFIES that a true copy of the above and foregoing

Notice of Hearing was mailed to _ MOAVYR Greenspahn, Esq., 1150 3.V, 1 Street,
Suite 301, Niami, Ylorida

this the’_o_t_‘___ day of September

1973

»

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant State Attorney
ROBERT P. KAYRE

201,01 198
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA,

IN AND FOR DADE COUNTY
CRIMINAL DIVISION

CAUSE NUMBERED __ 73-8087
JUDGE FRRGUBON

STATE OF FLORIDA
vs.

MOTION TO AMEND INFORMATION
HUMBERTO LOPEX

RICHARD E. GERSTEIN, State Attorney of the Eleventh Judicial Circuit of Flor-
ida, prosecuting for and on behalf of the State of Florida, moves to amend the Information here-
tofore filed in this cause to change or correct the following, to-wit: TO include Seation

583.22, the pemalty cliuse of Chapter 5353 Florida Statutes.

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Assistant State Attorney
ROBERT P. KAYE

CERTIFICATE OF SERVICE
The undersigned hereby CERTIFIES that a copy of the above and foregoing Motion

To Amend Information was nailed ' .
.. Welvyn Greenspahn, Esq. 1180 W'Y BEFSE¥ Vsutte 301, utamt,
Florida

o floptodar 73

20th
Attorney for Defendant ,thisthe _  _ day , 19

RICHARD E. GERSTEIN, State Attorney
Eleventh Judicial Circuit of Florida

By

Mag.Stﬁﬂtomey

201,01~189
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IN THE CE. ~L COURT OF RECCRD, in and for Dade County, ,State of Florida,

.................. A ...... Term, W=,
JuvE 29, . 1973
THE STATE OF FLORIDA ‘ . e INFORMATION FOR
vs. I UNLAWFUL POSSESSICN OF AN
: EXPLOSIVE
I ISR RSN PN G O S e
Hum8ERTo LofPEZ SIS NERRE T

\'u_/ S f’?' m’ T”RS"E‘“\T\T Stcxte Attorney of the Eleventh Judicial Circuit of Florida,

cn the.. %1 day of....... amme— JuNE , 194 in the County

cnd State aloresaid, <¢id unlawfully, knowzngly and feloniously have in his

ASVPBNgEE  HAND Gaeovs:bss

LoEDe3sion certaln explogsives, %o—w1t°

e ———— GGy | in violation
\.5:9/&1 /‘9/ .

=% Mlorida Statutes,

COUNT TWO

And LRTHUR B, HUTTSE, Assistaont State Attorpfy of the Eleveath

Jetieinl Circuit of FlorNda, prosecuting fopy/ the State of Florida, in

e Covnty of Tade, under oxth, further formation makes that ROLIZRY
COSIEE LARTUILL, on the 8th daX of Sepfember, 1966, in the Jounty and
State wforesaid, did unlawfully é,q eloniously transport expl.zives

to~vit: dynamite cnd 2 larze ro |

52 thnls 3tute and over the highways ox'tade County, Florida, without

Yocrcefor from

MNee Fire Marshal of the Statc

o2 ¥iorida, In violation AF 252.12 Florida Sigtutes,

Liiioe. 18155-66, Booked 9/L/G6

{ primer cord, within the boundar:ie

s
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Roranpo Lorez, M. D.

INTERNAL MEDICINE — CARDICLOGY

SuIve 2086 TELEPHONE
1431 EAST 4TH AVENUE 887.7077
HIALEAM, FLORIDA 33010

September 14, 1973

TO WHOM IT MAY CONCERN

I hereby certify that I have been treating Mr. Reynaldo Patao since
6/15/72 due to the aboves

Acute Coronary Insufficiency, Severe Angina, Arteriosclerotic heart
disease, Cerebral Vascular Accident, Hypertension, Cardiovascular
disease,

Due to the above mentioned conditions, my patient Mt. Patao will not
be able to go to Court.

If I can be of any fnrther help do not hesitate to call on me.

Yours truly

67342—1;% 'ég;g 12

Rolando Lopez, M.D.

RL/rp



Roranpo Lorez, M. D.

INTERNAL MEDICINE — CARDICLOGY

TELEPHONE

SulTE 206
887.7077

1431 EAST 4T84 AVENUE
HIALLEAH, FLORIDA 33010

September 14, 1973

TO WHOM IT MAY CONCERN

I hereby certify that I have treating Mrs Catalina Patao since
2/27]73 due tos

Calcific Aortic Stenosis, Arterlosclerotic Heart disease,
Congestive Heart failure, Acute Bronchal Pneumonia, 61d Myo-
cardial Infarction and Right Ventricular Hyperthrophy.

Due to the above mentioned conditions, my patient Mrs Patao
will not be able to go to Court,

If I can be of any further help do not hesitate to call on me.

Yours truly

\f/j\,«ﬁ &Qi\ % x>

Rolando Lopez, M.D.

RL/rp
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IN THE CIRCUIT COURT OF THE 1l1TH
JUDXCIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

CRIMINAL DIVISION

8TATE OF FLORIDA,

Case No. 73-5087
Plaintiff (s), e e DEC 6 1973

V8.

HUMBERTO LOPEZ, NOTICE OF TAKING DEPOSITION

Defendant(s).

TO: ROBERT P. KAYE, ESQUIRE
Agsistant States Attorney
States Attorney Office
1351 N, W, 12th Street
Mismi, Plorida

Please take notice that at__11¢00 o’clock, _am., on___Monday
the 10th  day of  Decenber , 1973 | we desire to take the deposition of

Lt. Russell Cole, Hialeah Fire Department
upon oral examination, before JOSEPH S. SCHWARTZ, a notary public, or any
other notary public or officer authorized by law to take depositions in the State of
Florida, at States Atty. Office, 1351 N.W.l2th Streeé. Miami, Florida.
The oral examination will continue from day to day until completed. This deposition
is being taken for the purpose of discovery, for use at trial or for such other purposes

as are permitted under the applicable Statutes or the Rules of Court.

Dated at Miami , Dade County Florida, this__4th day

of December , 19.73.

MELVYN GREENSPAHN , ESQUIRE

By_4 7/)/)&/‘}2/ "7) r‘/(ﬁ)/?/(/u/% Q’W

Attorpeys gr Defendant
Suite 2 -1150 8. W.1lst straat

Miami, PFlorida 33130

371-0691
WE HEREBY CERTIFY that a true copy of the foregoing Notice of
Taking Deposition was mailed to the addressee herein, this_4th day

//,/

of. _ December , 19173 Ve
g nzpells

/ U of Counsel

JOSEPH S. SCHWARTZ & ASSOC. BISCAYNE BLDG., MIAMI, FLORIDA PHONL 3794751



IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR DADE
DEC 6 1973 EOUNTY, FLORIDA

CRIMINAL DIVISION
STATE OF PLORIDA,
Case No. 73-5087
Plaintiff (s),

V8.

HUMBERTO LOPEZ, NOTICE OF TAKING DEPOSITION

Defendant(s).

TO: ROBERT P. KAYE, ESQUIRE
Asaistant States Attorney
States Attorney Office
1351 N, W, l2th Street
Miami, Florida

‘Please take notice that at__ 11115 o’clock, 2 m., on__Monday .\

N

the_10th  day of _Decembex , 1923 | we desire to take the deposition of

Charles Hale, Hialeah Fire Department
upon oral examination, before JOSEPH S. SCHWARTZ, a notary public, or any

other notary public or officer authorized by law to take depositions in the State of
Florida, at 8tates Attorney Office,1351 N.W, 12 Street, Miami, Florida.
The oral examination will continue from day to day until completed. This deposition
is being taken for the purpose of discovery, for use at trial or for such other purposes

as are permitted under the applicable Statutes or the Rules of Court.

Dated at Miami, Dade County, Florida, this_ 4th day

of Decenber , 19 73

MELVYN GREENSPAHN, ESQUIRE

Attornpys
Suitqg 21Q+1150 S8,W, lst Street

371-0691
WE HEREBY CERTIFY that a true copy of the foregoing Notice of

Taking Deposition was mailed to the addressee herein, this.___4th  day

of __December , 19_73,

, /)
W o vﬁaﬂ afur)

4 !;;:",:,ﬁi-
Byl {1
of Counsel

JOSEPH S. SCHWARTZ & ASSOC. BISCAYNL BLDG., MIAMI, FLORIDA PHONE 3794751



INTHE CIRCUIT COURT OF THE l1TH
DEC 6 1973 JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

CRIMINAL DIVISION
STATE OF FLORIDA,

Case No. 73-5087
Plaintiff(s),

V8.

HUMBERTO LOPEZ,
NOTICE OF TAKING DEPOSITION

Defendant(s).

TOZ ROBERT P, MYBQ ESQUIRE
Assistant States Attorney
States Attorney Oifice
1351 N. W, 12th Street
Miami, Plorida

Please take notice that at__ 11330 o’clock, @ _m., on_Menday :
the_10th 4,y of December , 1973 | we desire to take the deposition of
Robbie Clavier, Hialeah Fire Department

upon oral examination, before JOSEPH S. SCHWARTZ, a notary public, or any
other notary public or officer authorized by law to take depositions in the State of
Florida, at 8t. Attorneys Office, 1351 N.W. 12 Street, Miami, Florida.
The oral examination will continue from day to day until completed. This deposition
is being taken for the purpose of discovery, for use at trial or for such other purposes

as are permitted under the applicable Statutes or the Rules of Court.

Dated at Miami « Dade County Florida, this_4th day

of Decembes 1973 .
’ MELVYN GREENSPAHN, ESQUIRE

v g { i') ( 0
7} ” \ (. )
Ll e i, L p-Eavsg W
By }/y/] E‘I/t' 54 1/ r:/v i ‘/vj{,/ j:} [/

Attorndys f Defendant
Suite [210-1150 8, W, lst Street

Miami{ Florida 3330
(371-0691)

WE HEREBY CERTIFY that a true copy of the foregoing Notice of

Taking Deposition was mailed to the addressee herein, t}m 4th dax
of December 19_ 73 /q/ ?Lo //u (_/ ,%, L/ZU;QW

} of Counsel

JOSEPH S. SCHWARTZ & ASSOC. BISCAYNL BLDG,, MIAMI, FLORIDA PHONE 3794751



DEC 6 1973

IN THE CIRCUIT COURT OF THE 11TH
JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

STATE OF FLORIDA, CRIMINAL DIVISION
Case No. 73=-5087
Plaintiff (s),
.
HUMBERTO LOPEZ, NOTICE OF TAKING DEPOSITION
Defendant(s).

TO: ROBERT P, KAYE, ESQUIRE
Assistant States Attorney
States Attorney Office
1351 N, W. 12th Street
Miami, Floxida

Please take notice that at_11348  o’clock, _am.,on_Monday
the 10th dayof  December 1973 | we desire to take the deposition of

Robert D, Jones, Hialeah Fire Department
upon oral examination, before JOSEPH S. SCHWARTZ, a notary public, or any

other notary public or officer authorized by law to take depositions in the State of
Florida, at St. Attorneys Office, 1351 N. W, l2th Streetlliami, Florida.
The oral examination will continue from day to day until completed. This deposition
is being taken for the purpose of discovery, for use at trial or for such other purposes

as are permitted under the applicable Statutes or the Rules of Court.

Dated at Miami » Dade County, Florida, this 4th  day

of December , 1973

MELVYN GREENSPAHN, ESQUIRE

{17
By /]ﬂ/} 2, _/%a VWA VY ;AA/{)
Aéor (,{,m p gef&lﬁ&tOf ‘
Suite 21 150 8, W, lst Btreet
Miami/, Florida 33130

371-0691)
WE HEREBY CERTIFY that a true copy of the foregoing Notice of
Taking Deposition was mailed to the addressee herein, this__iﬁday

of Decembex , 1973

W‘W///I) \\/fL?/u,Lfﬁ/O%W

of Counsel

JOSEPH 8. SCHWARTZ & ASSOC. BISCAYNE BLDG., MIAMI, FLORIDA PHONE 3794751



IN THE CIRCUIT COURT OF THE l1l1lTH
JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

DeEC 6
1973 CRIMINAL DIVISION
STATE OP FLORIDA,
Case No. 73~5087

Plaintiff (s),

Vs.
HUMBERTO LOPEZ, NOTICE OF TAKING DEPOSITION

Defendant(s).

TO: ROBERT P, KAYE, ESQUIRE
Assistant States Attorney
States Attorney Ofiice
1351 N, W, 12th Street
Miami, Florida

Please take notice that at_12300  o’clock, __m.,on__Monday
the_10th day of December , 1973 | we desire to take the deposition of

Donald J. Fogel, Hialeah Fire Department
upon oral examination, before JOSEPH S. SCHWARTZ, a notary public, or any

other notary public or officer authorized by law to take depositions in the State of
Florida, atSt. Attorneys Office, 1351 N.W, 12 Street, Miami, Florida.
The oral examination will continue from day to day until completed. This deposition
is being taken for the purpose of discovery, for use at trial or for such other purposes

as are permitted under the applicable Statutes or the Rules of Court.

Dated at Miami, Dade Countly Florida, this__ 4th day

of December , 1973,

MELVYN GREENSPAHN, ESQUIRE

A (N o :‘ R
By M‘&(ﬁ’w L ?z) .E)v x},@@}ug}ﬁ W

' v
Attorne foﬁefendant

Suite 10“ 50 S. 93\ lst Street
Miami,’ Florida 33130
371-0691
WE HEREBY CERTIFY that a true copy of the foregoing Notice of
Taking Deposition was mailed to the addressee herein, this__4%h day
of December , 1973 M ) a Qg 2‘/{)
o) et ena
By 6(/"/%/ V (944 %
of Counsel

JOSEPH S. SCHWARTZ & ASSOC. BISCAYNL-BLDG., MIAMI, FLORIDA PHONI: 3794751



R IN THE CIRCUIT COURT OF THE 1lTH
JUDICIAL CIRCUIT IN AND FOR DADE
COUNTY, FLORIDA

. DEC6 1973
STATE OF FIORIDA, CRIMINAL DIVISION

Case No. 73-5087
Plaintiff (s),

V8.

HUMBERTO LOPEZ
’ NOTICE OF TAKING DEPOSITION

Defendant(s).

TO: ROBERT P. KAYE, ESQUERE
Assistant States Attorney
States Attorney Office
1351 N, W, 1l2th Btreet
Miami, Florida

Please take notice that at___ 12315  o’clock, . m., on___ Monday
the_10th  day of __December , 1973 | we desire to take the deposition of

CAPTAIN LANE, Hialeah Fire Department
upon oral examination, before JOSEPH S. SCHWARTZ, a notary public, or any

other notary public or officer authorized by law to take depositions in the State of
Florida, at 8t, Atty, Office, 1351 N, W, 12th Street, Miami, Florida.
The oral examination will continue from day to day until completed. This deposition
is being taken for the purpose of discovery, for use at trial or for such other purposes

as are permitted under the applicable Statutes or the Rules of Court.

Dated at Miami , Dade County, Florida, this_4th  day

of Decemberxr 19.73
? MELVYN GREENSPAHN, ,ESQUIRE

MW,Q Dg /z/%wﬁ/o W

Attorne fozU Defendant
Suite 210-1150 S8, W, lst Street
Miami, Florida 33130
(371-0691)
WE HEREBY CERTIFY that a true copy of the foregoing Notice of

Taking Deposition was mailed to the addressee herein, thiq 4yh day
of __December Q%Vl)
Mg&%{/ D\,%@Mﬁ
By
! of Counsel

JOSEPH 8. SCHWARTZ & ASSOC. BISCAYNE BLDG.. MIAMI, FLORIDA PHONL 3794751














http:viden.�9_f.2r_c!:.imi.!!.al







'WITNESS LIST FOR PROSECUTOR THAT MUST ACCOMPANY ALL COMPLAINT AFFIDAVITS AND ARREST FORMS

DEFENDANT: CASE NUMBER

WITNE(SSES (List in ogder to be called) NOTE: List cwxhzn ﬁti offxch;\s lﬁt V(',how boa ée No. of Officer)
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N ame L - T . 4 ddre Loty P Fhone
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avl Mov 1, 1972, 8a./-731
DATE: L o 7
DEFENDANT _HumBERTo LoPEZ pswo._ 3D T S 3D
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ADDR 4560 W 42 PlLa#xx
PROP ADDR....480 W 42 PL

FOLIO........0k 3001 11 0110 2
TOTAL VAL.... 16,858

JOSE C SAMCHEZ &W ELSA F
MON-EXEMPT... 16,858 ORTGO BB-14 -~
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