Justice Taken Too Far

By Laurence H. Tribe

ome are wildly compaimg
the armed seizure of
Ehan Gonzalez to the
roundup of nnocents by
the Gestapo, Others
think Attorney General
Janet Reno showed admirable pa-
tience in dealing with a group of zeal-
ots using the boy as a pawn n its war
with Fidel Castro
But the partisan squabbling over
these caricatured views threatens to
obscure a vital question® Where did
the attorney general derive the legal
authority to mvade that Miami home
n order to sewze the chld®
The fact 15, even on the assumption
(which I share) that under applicable
legal and moral principles Elan
should uitimately be reumited with his
father, the government’s actions ap-
pear to have violated a basic principle
of our society, a principle whose pres-
ervation fres at the core of ordered
hiberty under the rule of law
Under the Constitution, 1t 15 axiom-
atic that the executive branch has no
undateral authority to enter people's
homes forcibly to remove mnocent
dividuals without taking the tume to
seek a warrant or other order from a
Judge or magtstrate (absent the most
extraordinary need to act) Not only
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the Fourth Amendment but also well-
established constitutional primciples
of famuly privacy require that the
disinterested judiciary test the cor-
rectness of the executive branch's
claimed right to enter and seize
Although a federal court had or-
dered that Eban not be removed from
the country pending a determmation
of ns asylum petition, and aithough a
court had ruled that the Immigration

Reno had no right
to send the agents
in for Elian.

and Naturahzation Service could exer-
cise custody and control of Ehan for
the time bemng, no judge or neutral
magistrate had issued the type of war-
rant or other authority needed for the
executive branch to break into the
home to seize the child The agency
had no more right to do so than any
parent who has been awarded custody
would have a right to break and enter
for such a purpose Indeed, the INS
had not even secured a judicial order,
as opposed to a judicially unreviewed
admmstrative one, compelling the
Miami relatives to turn Elian over
The Justice Department pomnts out
that the agents who stormed the M-

amt home were armed not only with
guns but with a search warrant But it
was not a warramt to seize the child
Ehan was not lost, and 1115 a semantic
sleight of hand to compare hus forcible
removal to the serzure of evidence,
which 1s what a search warrant s for

To be sure, our courts have allowed
immigration  officials  to obtam
areawide warrants to search work-
places for illegal aliens, and Congress
has by statute empowered immigra-
tion officials to search, mterrogate
and arrest people without warrants in
order to prevent unlawful entry mio
the country. But no one suspects that
Ehan 1s here illegally

in fact, it's hard to sce any signifi-
cant inmugration-related ar other fed-
¢ral interest i whether Ehan was
reumted with his father now or after
asylum 15 dented (if that 1 the out-
come) And, should asylum be grant-
ed, Elian’s father mught sull be grant-
ed custody and could then take the boy
to Cuba with him f he so chose,
asylum only means permission to stay
1 the United States and 15 not a re-
quirement to stay

Etther way, Ms Reno's decision to
take the law as well as the child nto
her own hands seems worse than a
political blunder Even if well intend-
ed, her decision strikes at the heart of
constitutional government and shakes
the safeguards of liberty m]



