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THE MAGISTRATE: M r .  Tabak? 

MR. TABAK: Your Honor,  t h e  p u r p o s e  o f  o u r  

b e i n g  h e r e  t o d a y  i s  f o r  t h e  p r e l i m i n a r y  e x a m i n a t i o n  w i t h  

r e g a r d  t o  Eduardo  Arocena ,  who i s  c h a r g e d  i n  c o m p l a i n t  

82 M a g i s t r a t e  1 4 4 4  w i t h  i l l e g a l  i n t e r s t a t e  t r a n s p o r a t i o n  

o f  e x p l o s i v e s ,  and c o n s p i r a c y  i n  v i o l a t i o n  o f  T i t l e  1 8 ,  

U n i t e d  S t a t e s  Code,  S e c t i o n s  842 ( a )  ( 3 )  ( A )  , S e c t i o n  2  

and  371. 

I would l i k e  t o  n o t e  f o r  t h e  r e c o r d  t h a t  o n e  

o f  t h e  C o u r t  i n t e r p r e t e r s ,  S a r a  Garc ia -Range1  i s  t r a n s -  

l a t i n g  f o r  M r .  A rocena .  

The c o m p l a i n t  was s i g n e d  on  O c t o b e r  l s t ,  1982 ,  

H e  was 

r emova l  

f u g i t i v e  d u r i n g  t h e  i n t e r v e n i n g  p e r i o d .  

M r .  Arocena  was a r r e s t e d  i n  F l o r i d a ,  and  t h e  

p r o c e e d i n g s  t o o k  u n t i l  J u l y  

Once he  g o t  up h e r e ,  t h e  Government moved t o  

d i s q u a l i f y  Anna M a r i e  C a r n e s o l t a s  f rom a c t i n g  a s  

M r .  A r o c e n a ' s  l a w y e r  on t h e  b a s i s  o f  c o n f l i c t  o f  

i n t e r e s t .  

T h a t  was h e a r d  b e f o r e  t h e  P a r t  I J u d g e ,  t h a t  

w a s  J u d g e  B r o d e r i c k ,  and  h e  r u l e d  t h a t  s h e  s h o u l d  b e  

d i s q u a l i f i e d ,  and h e  a p p o i n t e d  M r .  Wa lp in ,  G e r a l d  Walp in  -- 

THE MAGISTRATE: Appo in t ed  o r  r e t a i n e d ?  

MR. TABAK: Appo in t ed  G e r a l d  Walp in  as  c o u n s e l  
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f o r  M r .  Arocena .  

THE MAGISTRATE: You a r e  n o t  on t h e  l i s t  o f  

t h e  C J A  p a n e l ,  a r e  you ,  M r .  Walp in?  

MR. WALPIN: No, I d o n ' t  b e l i e v e  s o .  

THE MAGISTRATE: I j u s t  n o t i c e d  i t ,  and I w a s  

c u r i o u s  a b o u t  t h a t .  

MR. WALPIN: Your Honor,  I was a s s i g n e d  by 

Judge  B r o d e r i c k  who r e q u e s t e d  t h a t  I a c c e p t  t h e  r e p r e s e n t a -  

t i o n .  

THE MAGISTRATE: Very good.  

MR. TABAK: F o l l o w i n g  t h e  a p p o i n t m e n t  o f  

M r .  Walpin and v e r y  s h o r t l y  b e f o r e  t h e  p r e l i m i n a r y  

e x a m i n a t i o n  was s c h e d u l e d ,  P a u l  G o l d b e r g e r ,  who was 

a n o t h e r  a t t o r n e y  r e p r e s e n t i n g  some o t h e r  p e o p l e  w i t h  

r e g a r d  t o  t h i s  m a t t e r ,  went  t o  see M r .  Arocena a t  t h e  

O t i s v i l l e  F e d e r a l  C o r r e c t i o n a l  I n s t i t u t i o n  where M r .  Arocen 

i s  b e i n g  l o d g e d ,  and  t h e n  r e p o r t e d  t o  m e  t h a t  M r .  Arocena 

wan ted  M r .  G o l d b e r g e r  t o  r e p r e s e n t  him i n s t e a d  o f  M r .  

Walp in .  

We t h e n  had  a  p r o c e e d i n g  b e f o r e  J u d g e  

B r o d e r i c k  w h e r e i n  y e s t e r d a y  J u d g e  B r o d e r i c k  r u l e d  t h a t  

M r .  G o l d b e r g e r  n o t  b e  p e r m i t t e d  t o  e n t e r  t h e  c a s e  b e c a u s e  

o f  t h e  c o n f l i c t  o f  i n t e r e s t ,  and t h a t  M r .  Walpin was t o  

r e m a i n  i n  t h e  c a s e .  

J u d g e  B r o d e r i c k  made t h e  a p p r o p r i a t e  Speedy 
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T r i a l  A c t  e x c l u s i o n  f i n d i n g s  w i t h  r e g a r d  t o  b o t h  of t h e  

m o t i o n s  t o  d i s q u a l i f y  c o u n s e l ,  and a c c o r d i n g  t o  my 

c a l c u l a t i o n ,  o n l y  s i x  d a y s  of  speedy  t r i a l  t i m e  h a s  

a c t u a l l y  e l a p s e d  a t  t h i s  p o i n t .  

THE MAGISTRATE: S i x  d a y s  h a s  -- 

MR. TABAK: Has e l a p s e d  of  t h e  Speedy ~ r i a l  

A c t  t i m e .  I n  p a r t i c u l a r ,  t h e  p e r i o d  from J u l y  22 

t h r o u g h  J u l y  29 ,  1983 were e x c l u d e d  u n d e r  -- 

THE MAGISTRATE: M r .   alpi in, do  you a g r e e  t h a t  

o n l y  s i x  d a y s  have  e l a p s e d ?  

MR.  WALPIN: Your Honor, I h a v e  n o t  a d d r e s s e d  

myse l f  t o  t h e  s p e c i f i c  number o f  d a y s ,  and I would p r e f e r  

n o t  commenting on t h e  s p e c i f i c s .  T h e r e  h a v e  been  

f i n d i n g s  made by Judge  B r o d e r i c k  twice on t h a t  p o i n t ,  

b u t  I d o n ' t  t h i n k  w e  a r e  a t  t h i s  moment i n  any way 

q u e s t i o n i n g ,  f o r  t h i s  h e a r i n g  h e r e ,  q u e s t i o n i n g  t h e  

s p e e d y  t r i a l  r e p r e s e n t a t i o n  made by M r .  Tabak.  

THE MAGISTRATE: Thank you.  

MR. WALPIN: I d o  r e s e r v e  t h e  r i g h t  t o  compute 

t h a t  myse l f  a t  a n  a  i a t e  t i m e .  

p r e p a r e d  t o  p r o c e e d  by c a l l i n g  James R .  Lyons a s  i t s  f i r s t  

w i t n e s s .  

MR.  WALPIN: B e f o r e  w e  d o ,  your  Honor -- and 
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I d o n ' t  w i s h  t o  d e l a y  M r .  T a b a k ' s  p r e s e f i t a t i o n  of  h i s  

e v i d e n c e  - I t h i n k  i t ' s  f a i r  t o  a d v i s e  your  Honor and  

c o u n s e l  t h a t  w h i l e  a  p r e l i m i n a r y  e x a m i n a t i o n  p r o b a b l e  

c a u s e  h e a r i n g  i s  b e f o r e  your  Honor, t h a t  I w i s h  t o  make 

a mot ion  a s  w e l l  t o  r e d u c e  t h e  b a i l  f rom t h e  m i l l i o n  . . - - , . " - n .-x .' h, pr*rl I .*e.l* .-,--d. qn 

d o l l a r s  t h a t  a t  p r e s e n t l y  h e  i s  a t ,  and I t h i n k  t h a t  a l l  
-,UILl"a ' 3,- r 

of  t h e  f a c t s  t h a t  w i l l  b e  i n v o l v e d  t h a t  w i l l  come o u t ,  

i t  would b e  j u s t  a s  w e l l  f o r  y o u r  Honor, I m i g h t  s u g g e s t ,  

t o  h o l d  t h a t  m o t i o n  i n  abeyance  u n t i l  t h e  end  o f  t h e  

h e a r i n g  and  h e a r  a l l  o f  t h e  e v i d e n c e  which may b e  r e l e v a n t  

t o  e i t h e r  i t e m  on o u r  mo t ion  t o  r e d u c e  b a i l .  

THE MAGISTRATE: Wel l ,  p r e l i m i n a r i l y ,  a s  t o  

t h a t ,  b a i l  was f i x e d  by a  D i s t r i c t  J u d g e ,  and i n  t h e  

l i g h t  o f  t h a t  I d o n ' t  know t h a t  I would have  any  a u t h o r i t y  

t o  r e d u c e  it  a b s e n t  communicat ing w i t h  t h e  J u d g e  and s e e  

wha t  he  t h i n k s  a b o u t  t h a t .  

MR. WALPIN: Your Honor, t h e  b a i l  was f i x e d  

by a  D i s t r i c t  J u d g e ,  I ' m  a d v i s e d  - and  M r .  Tabak c a n  

c o r r e c t  m e  - w i t h  no  one  p r e s e n t  f rom t h e  d e f e n d a n t .  

It  was f i x e d  on a  w a r r a n t  w i t h o u t  anybody p r e s e n t ,  and  

I d o  n o t  know of  any  a p p l i c a t i o n  t o  t h e  C o u r t  t h e r e a f t e r  

i n  t h e  S o u t h e r n  D i s t r i c t  t o  r e d u c e  i t ,  and  I would b e l i e v e ,  

y o u r  Honor, t h a t  you r  Honor h a s  t h e  power and  j u r i s d i c t i o n ,  

and  i n  v i ew o f  t h e  f a c t  t h a t  y o u r  Honor w i l l  b e  h e a r i n g  

t h i s  m a t t e r  r i g h t  now, c a n  e n t e r t a i n  o u r  m o t i o n .  
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MR. TABAK: W e l l ,  i t ' s  t h e  ~ o v e r n m e n t ' s  

p o s i t i o n  t h a t  J u d g e  Duffy i n  t h e  D i s t r i c t  C o u r t  d i d  s e t  

t h e  b a i l  -- 

THE MAGISTRATE: Was t h e r e  anyone t h e r e  from 

t h e  d e f e n d a n t ?  

MR. TABAK: I t  was an e x  p a r t e  p r o c e e d i n g ,  

b u t  i t  was n o t  a n y t h i n g  o u t  o f  t h e  o r d i n a r y .  I t  i s  

common p r a c t i c e ,  a n d ,  i n d e e d ,  on t h e  a r r e s t  w a r r a n t  t h e r e  

i s  a  p l a c e  f o r  b a i l  t o  be  .des igna ted  -- 

THE MAGISTRATE: I am n o t  s u g g e s t i n g  o t h e r w i s e .  

W a s n ' t  t h e  d e f e n d a n t  e v e r  p r e s e n t e d  t o  t h e  

C o u r t ?  

MR. TABAK: He was p r e s e n t e d  t o  t h e  M a g i s t r a t e '  

C o u r t .  

THE PAGISTRATE: What happened t h e n ?  

MR. TABAK: A t  t h a t  p o i n t  t h e  M a g i s t r a t e ,  who 

I b e l i e v e  was M a g i s t r a t e  Buchwald, when he was p r e s e n t e d  -- 

THE MAGISTRATE: My r e c o l l e c t i o n  of  t h e  

d i s p o s i t i o n  i s  $1  m i l l i o n  a s  f i x e d  by Judge  Duffy.  

MR. TABAK: Tha t  i s  my r e c o l l e c t i o n  a l s o ,  y o u r  

Honor. 

THE MAGISTRATE: Is  i t  your  p o s i t i o n ,  Mr.'.:Tabak 

t h a t  t h e  m a t t e r  s h o u l d  f i r s t  be  b r o u g h t  t o  Judge  Duffy? 

MR. TABAK: E i t h e r  t o  Judge  Duffy  o r  a  

D i s t r i c t  Judge .  
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THE MAGISTRATE: W e l l ,  I th i 'nk  t h e  s i m p l e  

r e s o l u t i o n  would  b e  t h a t  a t  some t i m e  d u r i n g  t h e  a f t e r n o o n  

c o u n s e l  o r  I c o u l d  make a  t e l e p h o n e  t o  J u d g e  D u f f y ' s  

chambe r s  and  a s k  w h e t h e r  o r  n o t  h e  w i s h e s  t o  h a v e  t h e  

m a t t e r  h e a r d  o r  w h e t h e r  o r  n o t  t h e  m a t t e r  s h o u l d  p r o c e e d  

b e f o r e  m e .  I b e l i e v e ,  o r  I am 99-1/2  p e r c e n t  c o n f i d e n t  

h e  w i l l  s a y  I s h o u l d  g o  a h e a d .  

MR. WALPIN: May I j u s t  s u g g e s t ,  f o r  e f f i c i e n c y '  

s a k e ,  t h a t  we a t  l e a s t  g o  a h e a d  s o  a s  n o t  t o  w a s t e  t i m e ,  

a s  i f  y o u r  Honor c a n  e n t e r t a i n  o u r  m o t i o n .  

THE MAGISTRATE: Y e s ,  a b s o l u t e l y .  

MR. TABAK: On t h e  p o s s i b i l i t y  t h a t  y o u r  Honor 

m i g h t  b e  h e a r i n g  t h e  b a i l  r e d u c t i o n  m o t i o n ,  t h e  Government  

d o e s  n o t  i n t e n d  a t  t h i s  p r e l i m i n a r y  e x a m i n a t i o n  t o  p r e s e n t  

e v i d e n c e  r e l e v a n t  t o  i t ,  b u t  we would p r e s e r v e  t h e  r i g h t ,  

o b v i o u s l y ,  t o  make f a c t s  known t o  y o u r  Honor a t  a  b a i l  

r e d u c t i o n  h e a r i n g .  

THE MAGISTRATE: Very  good .  

MR. TABAK: The Government  t h e n  c a l l s  James  R .  

Lyons .  

t h e  Government ,  b e i n g  f i r s t  d u l y  sworn ,  was examined  

a n d  t e s t i f i e d  a s  f o l l o w s :  

DIRECT EXAMINATION 

BY MR. TABAK: 
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Q Agent  Lyons,  what i s  your  c u ? r e n t  o c c u p a t i o n ?  

A I ' m  a  s p e c i a l  a g e n t  w i t h  t h e  FBI.  

Q How l o n g  have  you been  a  s p e c i a l  a g e n t  w i t h  

t h e  F e d e r a l  Bureau of  I n v e s t i g a t i o n ?  

A Approximate ly  1 3  y e a r s .  

Q What squad a r e  you c u r r e n t l y  a s s i g n e d  t o ?  

A I am a s s i g n e d  t o  t h e  New York C i t y  P o l i c e  

Depar tment ,  FBI,  J o i n t  T e r r o r i s t  Task  F o r c e .  

Q How l o n g  h a v e ' y o u  been  a s s i g n e d  t o  t h e  J o i n t  

T e r r o r i s t  Task  F o r c e ?  

A S i n c e  t h e  i n c e p t i o n  o f  t h e  Task F o r c e ,  which 

was a p p r o x i m a t e l y  May of  1980.  I ' v e  been  a s s i g n e d  t o  

t e r r o r i s t  i n v e s t i g a t i o n s  f o r  a p p r o x i m a t e l y  11 y e a r s .  

Q Do you have  any a d d i t i o n a l  d e s i g n a t i o n  w i t h i n  

t h e  FBI b e s i d e s  s p e c i a l  a g e n t ?  

A Yes, I am a  bomb t e c h n i c i a n .  

Q What i s  t h a t  d e s i g n a t i o n  based  upon? 

A I t ' s  b a s e d  upon t r a i n i n g  t h a t  I r e c e i v e  a t  

numerous bomb t e c h n o l o g y  c o u r s e s ,  s t a r t i n g  w i t h  t h e  U .  S .  

Army which  had d e v i c e s  c o u r s e  a t  Red S t o n e  A r s e n a l ,  and 

t h e n  t h e r e  w e r e  numerous c o u r s e s  a f t e r  t h a t ,  i n c l u d i n g  

t h e  New York C i t y  P o l i c e  Department  bomb d i s p o s a l  c o u r s e ,  

and  numerous F B I  bomb t e c h n o l o g y  c o u r s e s .  

Q On March 2 5 ,  1980,  d u r i n g  t h e  c o u r s e  of  y o u r  

d u t i e s  were  you c a l l e d  w i t h  r e g a r d  t o  a  bomb t h a t  had been 
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r e c o v e r e d ?  

A Yes, I was.  

Q Where were you t o l d  t h e  bomb had been  r e c o v e r e d ?  

A v m ~ a , m a w .  The .. bomb r had been  r e c o v e r e d  on a  s t r e e t  u n d e r -  

Ambassador t o  t h e  U n i t e d  N a t i o n s  a t  t h e  t i m e .  

A I was i n i t i a l l y  c a l l e d  a t  my home by my s u p e r -  

v i s o r ;  I was on  a d a y  o f f ;  and I s u b s e q u e n t l y  c a l l e d  

t h e  N e w  York C i t y  P o l i c e  Depar tment  Bomb Squad and  was 

a d v i s e d  o f  f u r t h e r  i n f o r m a t i o n .  

Q Do you  happen t o  know i n  what  c o u n t y  and  on  

w a t  s t r e e t  t h e  bomb was r e c o v e r e d ?  

A I t  was on  E a s t  8 1 s t  S t r e e t  . . i n  Manha t t an .  
$,*,+ * , d  ,..K.** 

Q Now, d i d  you s p e a k  w i t h  p o l i c e  o f f i c e r s  and 

o t h e r  s p e c i a l  a g e n t s  o f  t h e  FBI a b o u t  wha t  t h e y  l e a r n e d  

a b o u t  t h i s  i n c i d e n t ?  

A Y e s ,  I d i d .  

And what  d i d  t h e y  t e l l  you ,  b r i e f l y ?  

A They t o l d  m e  t h a t  t h e  c h a u f f e u r  d r o v e  t h e  

Ambassado r ' s  c a r  f rom t h e  Cuban M i s s i o n  on  E a s t  3 8 t h  

t o  E a s t  8 1 s t  s t r e e t ,  t h e  Ambassado r ' s  r e s i d e n c e ;  t h e  -- 
c h a u f f e u r  s u b s e q u e n t l y  w e n t  i n t o  t h e  r e s i d e n c e ,  and  when 
IC___ ".,- L- " . .,_/ . 

"'I- *b.IIUlld.ln<.rl -1 " + I  X . Ji I"A > . m . 6 " "  
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h e  came o u t  

* A  . . h e  c a r ,  h e  bumpe 

and h i s  bodyguard came o u t  

of t h e  r e s i d e n c e  t h e y  saw t h e  box c o n t a i n i n g  t h e  d e v i c e  

u n d e r n e a t h  t h e  f r o n t  w - bumper. 

Q Were you t o l d  a t  a p p r o x i m a t e l y  what  t i m e  t h e  

bomb was found?  

A A t  a p p r o x i m a t e l y  8:00 a.m. 
&~-Lb.r\Lb.r\Lb.r\.r*b,",rr*.rr*rr**rP.l*qi,\-~ ,-. r - * . 

Now d i d  you 

1980 ,  come t o  s e e  t h e  bomb? 
I 

A Yes,  I d i d .  

Q Where d i d  you s e e  i t ?  

A A t  t h e  New York C i t y  P o l i c e  Department  Bomb 

Squad o f f i c e .  

Q Can you d e s c r i b e  i n  g e n e r a l  t e r m s  what t h e  

bomb c o n s i s t e d  o f ?  

A Yes. I t  c o n s i s t e d  o f  a  s u b s t a n c e  which I . 

b e l i e v e  t o  be  C - 4 ,  o r  c o  

I t  c o n s i s t e d  o f  a  b l a c k  s u b s t a n c e  t h a t  appea red  t o  be  a n  

e x p l o s i v e ;  , which i s  

a n o t h e r  form o f  e x p l o s i v e .  

Q How power fu l  an  e x p l o s i v e  i s  C - 4 ?  

A I t ' s  a  h i g h  e x p l o s i v e  w i t h  a  v e r y  h i g h  de tona -  

t i o n  v e l o c i t y  t h a t  i s  used  by t h e  U n i t e d  S t a t e s  M i l i t a r y .  

SOUTHERN DISTRICT REPORTERS. U.S. COURTHOUSE 
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a 

How powerful an explos ive  i s  t h e  b l a s t i n g  

The b l a s t i n g  cap a l s o  contained h igh  exp los ives .  

And how powerful an exp los ive  i s  de tona t ing  

Detonating cord i s  a l s o  h igh  exp los ive .  

What d i d  you do wi th  t h e  bomb compoents, i f  

I t r a n s p o r t e d  the  components t o  t h e  FBI, 

Unit  of t h e  FBI l abo ra to ry  i n  Washington, D . C .  

Did t h e  F B I  l abo ra to ry  subsequent ly  r e p o r t  t o  

o f f i c i a l s  t h e r e  r e p o r t  t o  you about t h e  com- 

t h e  bomb? 

Yes, t hey  d i d .  

What, i n  subs tance ,  b r i e f l y ,  d i d  they t e l l  you? 

They s t a t e d  t h a t  t h e  whi te  substance was, i n  

f a c t ,  composit ion C-4 exp los ive .  The black subs tance  -., I_*- I I" . I I 

was a  p l a s t i c  exp los ive  of a  f o  and t h a t  

t h e  de tona t ing  cord was, i n  f a c t ,  de tona t ing  cord ,  and t h e  

b l a s t i n g  caps  were, i n  f a c t ,  l i v e  b l a s t i n g  caps .  

Q Were you t o l d  by t h e  New York C i ty  P o l i c e  

Department Bomb Squad how t h i s  bomb appa ren t ly  was a t t a c h e d  

t h e  c a r ?  

A Yes. And observed d i s c  shaped magnets 
. , r r  ram,, . . *. bu'.* A'" ', H' ,** d* r .' 
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and  t o  c o u n s e l  Gove rnmen t ' s  E x h i b i t  1 f o r  i d e n t i f i c a t i o n .  

MR. WALPIN: I assume,  y o u r  Honor ,  s i n c e  w e  

o b v i o u s l y  d o n ' t  have  a copy ,  t h a t  a t  any  t i m e  I would b e  

a b l e  t o  h a v e  a c c e s s  t o  i t ?  

MR. TABAK: T h e r e  i s  no  o b j e c t i o n  t o  t h a t .  

BY MR. TABAK: 

Q Agent  Lyons ,  I . s h o w  you what  h a s  been  marked 

Gove rnmen t ' s  E x h i b i t  1 f o r  i d e n t i f i c a t i o n  and  a s k  you  i f  

you  c a n  i d e n t i f y  i t .  

A Yes. T h i s  i s  t h e  F u t a b a  r e c e i v e r  t h a t  was 

i n  t h e  e x p l o s i v e  d e v i c e .  

MR. TABAK: The Government o f f e r s  E x h i b i t  1 i n  

e v i d e n c e .  

MR. WALPIN: May I j u s t  a s k  M r .  Lyons a 

q u e s t i o n ,  p l e a s e ?  

THE MAGISTRATE: S u r e .  

BY MR. WALPIN:  

Q Where i s  t h e  r e m a i n d e r  o f  t h e  e x p l o s i v e  d e v i c e ?  

A Excuse  me? 

Q Where i s  t h e  r e m a i n d e r  o f  t h e  e x p l o s i v e  d e v i c e ?  

I t  i s  i n  o u r  e v i d e n c e  room. 

Q Where i s  t h a t ?  

A A t  2 6  F e d e r a l  P l a z a  i n  t h e  FBI o f f i c e .  
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. 
Q Is t h e r e  any  r e a s o n  why you d i d n ' t  b r i n g  t h e  

e n t i r e  d e v i c e  h e r e ?  

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: On what  g round?  

MR. TABAK: I t  i s  i r r e l e v a n t  t o  what  t h i s  i s  

and  why t h i s  s h o u l d  b e  o f f e r e d .  

THE MAGISTRATE: O v e r r u l e d .  

You may answer .  

A Why was it no t .  b r o u g h t ?  

Q Yes. 

A M r .  Tabak d i d n ' t  a s k  m e  t o  b r i n g  i t .  

MR. WALPIN: I have  no  o b j e c t i o n .  

THE MAGISTRATE: A l l  r i g h t ,  i t  w i l l  b e  r e c e i v e d  

i n  e v i d e n c e  a s  Gove rnmen t ' s  E x h i b i t  1. 

(Gove rnmen t ' s  E x h i b i t  1 f o r  i d e n t i f i c a t i o n  was 

r e c e i v e d  i n  e v i d e n c e . )  

MR. TABAK: Your Honor,  may I j u s t  c r o s s  o u t  

t h e  " I D "  t o  i n d i c a t e  t h a t  it was r e c e i v e d ?  

THE MAGISTRATE: Yes. 

Q Now, Agent  Lyons ,  on  E x h i b i t  1 t h e r e  i s  a  

c i r c u l a r  r e d  t a g  marked 7 2 . 2 4 0  M H z .  
UYUWbUi.-LIB U-. .' i 

A Yes, I j u s t  l o o k e d  a t  it. 

Q Would you t e l l  t h e  C o u r t  what  t h a t  i s ?  

A T h a t  s i g n i f i e s  t h e  m e g a h e r t z ,  and  it  i s  t h e  
. - ,.. . . , 1 "i ".+"hl ..?'MA 4 f - - * 
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f r e q u e n c y  o n  which  t h a t  p  
.w-- . **  

Q I n  o r d e r  t o  d e t o n a t e  a  bomb u s i n g  t h i s  d e v i c e ,  

wha t  f r e q u e n c y  o r  f r e q u e n c i e s  would t h e  t r a n s m i t t e r  have  

t o  b e  a t ?  

A I t  would h a v e  t o  b e  a t  t h e  same f r e q u e n c y  o r  

a  v e r y  c l o s e  f r e q u e n c y  t o  it. 

Q Now, Agent  Lyons ,  d o  you know an  i n d i v i d u a l  

named Eduardo  Arocena?  

A Yes ,  I d o .  

Q Do you see him i n  t h e  c o u r t r o o m  t o d a y ?  

A Y e s ,  I do .  

Q Would you p l e a s e  p o i n t  him o u t ?  

A H e ' s  w e a r i n g  a  g r a y  p i n s t r i p e  s u i t ,  g r a y  t i e  

and s i t t i n g  n e x t  t o  t h e  i n t e r p r e t e r .  

MR. TABAK: May t h e  r e c o r d  r e f l e c t  t h a t  t h a t  

i s  M r .  Arocena?  

Y R .  W A L P I N :  No o b j e c t i o n .  

THE MAGISTRATE: A l l  r i g h t .  

BY M R .  TABAK: 

Q When d i d  you f i r s t  meet M r .  Arocena?  

A I f i r s t  m e t  him i n  t h i s  b u i l d i n g  when h e  

a p p e a r e d  a t  t h e  F e d e r a l  g r a n d  j u r y .  

Q Do you r e c a l l  a p p r o x i m a t e l y  whak d a t e  t h a t  was? 

A I t  was some t i m e  i n  Sep tember  o f t 8 2 ,  b u t  t h e  

d a t e  I d o n ' t  r e c a l l .  
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Q Did you s u b s e q u e n t l y  come t o  m e e t  w i t h  him 

a g a i n  d u r i n g  t h e  l a t t e r  p a r t  o f  Sep tember  1982? 

A Y e s ,  I d i d .  

Q How d i d  t h a t  m e e t i n g  come a b o u t ?  

A I m e t  w i t h  him on Sep tember  2 6 ,  1982 .  
"'-..U-.-s -.r* il . *, % . . + f . . 1% , .<# v>r-- 

M r .  Arocena  had t e l e p h o n e d  Agent  L a r r y  Wack -- 
-*-*- , . 

MR. WALPIN: I am g o i n g  t o  o b j e c t  u n l e s s  

Agen t  Lyons s t a t e s  t h a t  h e  was on t h e  t e l e p h o n e  h i m s e l f  

d u r i n g  t h i s  t e l e p h o n e  c a l l .  

Agent  Wack i s  i n  t h e  room, and I d o n ' t  t h i n k  

we need  t o  h a v e  t h i s  h e a r s a y  i n  t h i s  f a s h i o n .  

I r e c o g n i z e  t h e  r u l e s  o f  a  p r e l i m i n a r y  h e a r i n g ,  

b u t  I t h i n k  y o u r  Honor h a s  t h e  d i s c r e t i o n  i n  v i ew  o f  t h e  

f a c t  t h a t  Agent  Wack t h e  room n o t  t h r o u g h  

t h i s  u n n e c e s s a r y  d o u b l e  p r o o f  -- 

THE MAGISTRATE: Is Agent  Wack h e r e ?  

MR. TABAK: Agent  Wack i s  i n  t h e  room a t  t h e  

r e q u e s t  o f  M r .  Walp in .  

The Government i n t e n d s  a t  t h i s  p o i n t  o n l y  t o  

p r e s e n t  Agent  Lyons ,  

A s  y o u r  Honor i s  w e l l  aware ,  u n d e r  R l e  5 .  (1) ( a )  

u n d e r  t h e  F e d e r a l  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  t h e  f i n d i n g  

of p r o b a b l e  c a u s e  on  a  p r e l i m i n a r y  e x a m i n a t i o n  may be based  

upon h e a r s a y  e v i d e n c e  i n  whole  o r  i n  p a r t ,  andwe  t h i n k  

t h e r e  i s  a b s o l u t e l y  no b a s i s  f o r  t h a t  o b j e c t i o n .  
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THE MAGISTRATE: W e l l ,   under*^. S.  v e r s u s  

Umans t h e  Second C i r c u i t  h a s  s a i d  t h a t  w h i l e  t h a t ' s  t h e  

c a s e ,  i t ' s  n o n e t h e l e s s  h i g h l y  p r e f e r a b l e  t o  p r e s e n t  d i r e c t  

t e s t i m o n y  u n l e s s  i t ' s  u n a v a i l a b l e  o r  i n c o n v e n i e n t .  

Is t h e r e  any r e a s o n  t h a t  Agent  Wack c a n ' t  

t e s t i f y ?  

MR. TABAK: T h e r e  i s  n o  r e a s o n  t h a t  h e  c a n ' t ,  

o t h e r  t h a n  i t ' s  g o i n g  t o  w a s t e  a  l o t  o f  t i m e  i f  w e  h a v e  

t o  c a l l  e v e r y  s i n g l e  d i f f e r e n t  a g e n t  who had a n y t h i n g  t o  

d o  w i t h  t h i s  c a s e .  

T h i s  i s  a  p r e l i m i n a r y  q u e s t i o n ,  i n  any  e v e n t ,  
I 

t h a t  I am Agent  Lyons.  

THE MAGISTRATE: W e l l ,  wha t  I would l i k e  t o  d o  

i s  t h i s .  You p u t  i n  t h e  t e s t i m o n y  t h a t  you t h i n k  i s  

s u f f i c i e n t ,  and  i f  i t  t u r n s  o u t  t h a t  i t ' s  on a  v e r y  

i m p o r t a n t  p o i n t  and  t h e  d i r e c t  t e s t i m o n y  i s  a v a i l a b l e ,  I 

may r e q u i r e  you t o  o f f e r  i t ;  b u t  i f  it t u r n s  o u t  t h a t  i t  

i s  n o t  p a r t i c u l a r  s i g n i f i c a n t  i n  any  e v e n t ,  t h e n  I w i l l  

a g r e e  w i t h  you t h a t  you d o n ' t  need t o  c a l l  anyone  e lse .  

So  why d o n ' t  you g o  ahead  w i t h  Agent  Lyons 

and  w e  w i l l  p r e s e r v e  M r .  W a l p i n ' s  o b j e c t i o n .  

BY MR. TABAK: 

Agent  Lyons , I am n o t  s u r e  i f  you f i n i s h e d  

t h e  answer  o f  how it i s  t h a t  y o u r  m e e t i n g  of  Sep tember  6 ,  

1982 w i t h  t h e  d e f e n d a n t  came a b o u t .  
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I d o n ' t  b e l i e v e  I h a v e .  

M r .  Arocena  t e l e p h o n e -  A-gent Wack, who s u b s e -  -___ . - - -=- *I- 
- - -. t-.. .% c i  r -.%."% . - *.<, ,- ,-, n* 4-W 

q u e n t l y  r e l a t e d  t h i s  i n f o r m a t i o n  t o  m e  t h a t  M r .  A rocena  
- -__- _ _ _  " ---.------".CIOTC.--.III. .I - -. $ 4  -. > .r e J r  c r . . - r w . t - . - r  raa- m.- 

d e s i r e d  t o  come t o  N e w  York t o  s p e a k  w i t h  u s .  - . .-. . c . .-- .,.n.., r .. .% r *--.rr ,̂A. r - r r -4 ,  W , Y . C , M P * m  

Q Were v a r i o u s  i n t e r v i e w s  c o n d u c t e d  w i t h  t h e  

d e f e n d a n t  i n  a t  l e a s t  o n e  o f  which  you p a r t i c i p a t e d ?  

A Yes. 

Q A t  t h e  i n t e r v i e w  i n  which  you p a r t i c i p a t e d  

was M r .  Arocena  a d v i s e d  o f  h i s  c o n s t i t u t i o n a l  r i g h t s  b e f o r e  

h e  was i n t e r v i e w e d ?  

A Yes , h e  was.  

Q And h a v e  you been  i n f o r m e d  by Agen t  Wack a s  t o  

w h e t h e r  o r  n o t  M r .  Arocena  was a d v i s e d  o f  h i s  c o n s t i t u t i o n a l  

r i g h t s  b e f o r e  Agent  Wack i n t e r v i e w e d  him? 

A Yes, h e  was.  

MR.  WALPIN: I am g o i n g  t o  o b j e c t  and move t o  

s t r i k e  u n l e s s  w e  know wha t  d a t e  t h a t  o c c u r r e d ,  t h e  i n t e r -  

v i e w ,  e a c h  o f  t h o s e  two i n t e r v i e w s  o r  o n e  i n t e r v i e w ,  I am 

n o t  s u r e  what  it i s ,  o r  which  number o f  i n t e r v i e w s  Agen t  

Lyons i s  r e f e r r i n g  t o .  

THE MAGISTRATE: I assume M r .  Tabak i s  g o i n g  

t o  a s k  t h e  q u e s t i o n .  

MR.  TABAK: I was j u s t  a b o u t  t o  g e t  t o  t h a t .  

MR. WALPIN: A l l  r i g h t ,  I w i l l  w i t h h o l d  t h a t  

o b j e c t i o n ,  y o u r  Honor.  

SOUTHERN DISTRICT REPORTER(. U.S. COURTHOUSE 
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MR. TABAK: I h a v e  p r e v i o u s l y ' s h o w n  c o u n s e l ,  

and I w i l l  now show t h e  C o u r t  w h a t  h a s  b e e n  marked a s  

Gove rnmen t ' s  E x h i b i t  2-A, 2-B and  2-C f o r  i d e n t i f i c a t i o n .  

THE MAGISTRATE: A r e  you g o i n g  t o  o f f e r  them? 

MR. TABAK: I a m  g o i n g  t o  a f t e r  I show i t  t o  

t h e  w i t n e s s .  

THE MAGISTRATE: Do you h a v e  any  o b j e c t i o n ?  

MR. WALPIN: I would l i k e  t o  h a v e  t h e  w i t n e s s  

i d e n t i f y  them. 

THE MAGISTRATE: Why d o n ' t  you d o  t h a t  f i r s t ,  

a n d  t h e n  i f  t h e y  are  i n  e v i d e n c e  I w i l l  r e a d  them. .  

O t h e r w i s e  I w o n ' t .  

BY MR. TABAK: 

Q Agent  Lyons ,  I show you Gove rnmen t ' s  E x h i b i t s  

2-A, 2-B and  2-C f o r  i d e n t i f i c a t i o n .  

Can you i d e n t i f y  t h o s e ?  

A They a r e  a l l  a d v i c e  o f  r i g h t s  f o r m s ,  which  a r e  

t h e  s t a n d a r d  fo rms  t h a t  w e  u s e .  

2-A i s  a n  a d v i c e  of  r i g h t s  form i n  t h e  S p a n i s h  

l a n g u a g e ,  d a t e d  Sep t ember  25 ,  1982;  

2-B i s  t h e  E n g l i s h  v e r s i o n  o f  t h e  same a d v i c e  

o f  r i t h t s  f o rm,  w i t h  t h e  same d a t e ,  Sep t ember  25 ,  1982 ;  

and  2-C i s  a n  E n g l i s h  v e r s i o n  o f a  r i g h t s  f o rm d a t e d  

Sep t ember  26 ,  1982 .  

Q Is y o u r  s i g n a t u r e  o n  any  o f  t h o s e  f o r m s ?  
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. 

A Yes,  i t ' s  on E x h i b i t  2-C. 

Q And have  you spoken  w i t h  S p e c i a l  Agent  Wack 

and  w i t h  P o l i c e  D e t e c t i v e  B r a n d t  w i t h  r e g a r d  t o  E x h i b i t s  

2-A and 2-B f o r  i d e n t i f i c a t i o n ?  

A Yes.  The answer  i s  y e s  t o  a l l .  

Q And wha t  have  t h e y  t o l d  you w i t h  r e g a r d  t o  a l l  

t h o s e  e x h i b i t s ?  

MR. WALPIN: Same o b j e c t i o n ,  y o u r  Honor.  

Q A s  t o  whose s i g n a t u r e  i s  on t h e r e ?  

THE MAGISTRATE: Do you o b j e c t  b e c a u s e  you 

want  t o  be more s p e c i f i c ?  

MR. WALPIN: My o b j e c t i o n  i s ,  and  i f  it c a n  

b e  c o n s i d e r e d  o b j e c t i o n ,  t o  a n y t h i n g  t h a t  Agent  Wack t o l d  

him -- 

THE MAGISTRATE: Why d o n ' t  w e  c o n s i d e r  it a  

c o n t i n u i n g  o b j e c t i o n ?  

MR. WALPIN: Y e s .  

A Yes, Agent  Wack in fo rmed  m e  and D e t e c t i v e  

B r a n d t  t h a t  t h i s  form was p r e s e n t e d  i n  t h e  E n g l i s h  v e r s i o n  

and  t h e  S p a n i s h  v e r s i o n  t o  Eduardo  Arocena .  

A g e n t  J a c k  r e a d  t h e  E n g l i s h  v e r s i o n  t o  him. 
- - - - - -  - - - - -  - - - - 

Eduardo Arocena  r e a d  t h e  S p a n i s h  v e r s i o n ,  and 

h e  s u b s e q u e n t l y  s i g n e d  b o t h  o f  t h e  fo rms ,  a s  d i d  Agent 

Wack and  D e t e c t i v e  B r a n d t .  

Q With r e g a r d  t o  E x h i b i t  2-C f o r  i d e n t i f i c a t i o n ,  
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. 
wha t  p r o c e d u r e  was f o l l o w e d  w i t h  t h a t ?  

A I r e a d  t h i s  form t o  M r .  Arocena  i n  E n g l i s h ,  

and t h e n  h e  s u b s e q u e n t l y  s i g n e d  it. 

I w i t n e s s e d  it and  s o  d i d  Agent  Thomas Menapace. 

Q Do you know on wha t  d a t e  t h e  f i r s t  i n t e r v i e w  

by FBI a g e n t s  o f  M r .  Arocena  f o l l o w i n g  what  you t e s t i f i e d  

was h i s  phone c a l l  t o  Agent  Wack t o o k  p l a c e ?  

A I b e l i e v e  it was September  2 4 t h  o r  2 5 t h ,  I ' m  

n o t  s u r e  o f  t h a t  d a t e .  1t was p r i o r  t o  my i n t e r v i e w  of  

him. 

MR.  TABAK: The Government o f f e r s  E x h i b i t s  2-A, 

2-B and  2-C i n  e v i d e n c e .  

THE MAGISTRATE: I w i l l  o v e r r u l e  y o u r  e a r l i e r  

o b j e c t i o n .  

Do you have  any  o t h e r  o b j e c t i o n ,  M r .  Walp in?  

MR. WALPIN: No. 

THE MAGISTRATE: I w i l l  r e c e i v e  t h o s e  i n  

e v i d e n c e .  

(Government ' s  E x h i b i t s  2-A, 2-B and 2-C 

f o r  i d e n t i f i c a t i o n  were r e c e i v e d  i n  e v i d e n c e . )  

BY MR. TABAK: 

Q On S e p t e b e r  2 6 ,  1982 d i d  you p a r t i c i p a t e  i n  a n  

i n t e r v i e w  o f  t h e  d e f e n d a n t  M r .  Arocena?  

A Yes, I d i d .  

Q I n  wha t  l a n g u a g e  o r  l a n g u a g e s  was t h e  i n t e r v i e w  
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conduc ted?  

A I n  E n g l i s h .  

Q Was t h e  e n t i r e  i n t e r v i e w  conduc ted  i n  ~ n g l i s h ?  

A Y e s ,  i t  was. 

Q What l a n g u a g e  d i d  M r .  Arocena speak  i n  d u r i n g  

t h e  i n t e r v i e w ?  

A E n g l i l s h .  

Q T h a t  was t h e  c a s e  d u r i n g  t h e  e n t i r e  i n t e r v i e w ?  

A Yes. 

Q Had you been  in fo rmed  t h a t  t h a t  a l s o  was t h e  

Case d u r i n g  t h e  i n t e r v i e w s  M r .  Arocena had w i t h  o t h e r  FBI 

a g e n t s ?  

M R .  WALPIN: I o b j e c t  t o  t h e  form of  t h e  

q u e s t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

A I know t h a t  t h e  i n t e r v i e w s  of  Wack and Brand t  

were i n  E n g l i s h .  

Now d i d  M r .  

w i t h  Omega-7? 

Arocena i n d i c a t e  any f a m i l i a r i t y  

A Y e ,  h e  d i d .  

Q And what d i d  h e  sday?  

Q Did h e  i n d i c a t e  t h e r e  was any p a r t i c u l a r  name 

he  had used  w i t h  r e g a r d  t o  Omega-7? 
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Yes, Omar -- 

MR. WALPIN: I am go ing  t o  o b j e c t  t o  l e a d i n g  

q u e s t i o n s .  

MR. TABAK: Of c o u r s e ,  t h e  s t r i c t  r u l e s  of 

ev idence  d o n ' t  app ly  t o  t h i s  h e a r i n g  under  Evidence Rule  

1101 ( d )  ( 3 ) C ,  your  Honor, b u t  I w i l l  t r y  t o  be l e s s  l e a d i n g ,  

your  Honor. 

THE MAGISTRATE: Thank you. 

BY MR. TABAK: 

Q Now, d i d  you d i s c u s s  w i t h  M r .  Arocena t h e  bomb 

t h a t  was recovered  on March 2 5 ,  1980 under Ambassador Roa 's  

c a r ?  

Yes, I d i d .  

What d i d  M r .  Arocena s a y  w i t h  r e g a r d  t o  t h a t  

bomb? 

strutted by an  i n d i v i d u a l  by t h e  name ofRamon Sanchez,  --- .',.., Tri.r* 'X".'r*-.**.".T.w--~iii L - * .  r n* . , ,., r .l l',,.. , aX -.--- ?"" ." - * 

and t h a t  was back a t  t h e  t i m e  of  t h e  v i s i t  of F i d e l  C a s t r o  
--. -"".-*w....-*w..Iz-..Iz--*- "..IZ------ i*-,----..Iz-..Iz-..IZ--.b r . -n r  we*-. ... r r r  , U U ? y . n n W P  

n o t  p r e s e n t  i t s e l f .  
--a&-. . .. ,C - The d e v i c e  was t h e n  p a r t i a l l y  

A t  t h e  t i m e  of  t h e  a t t e m p t e d  a s s a s s i n a t i o n  . -.,-- emlr*i . lr . -  r .a -- I ws.. _. + r ,  r r r  Icr.,9-+*- -, ' r a y + - - . +  -< 
I < I  I 

of Roa M r .  Arocena t o l d  me t h a t  he r e c o n s t r u c t e d  t h e  
m , , w e ,  r .-- rr- S-M- 

- . I ' - - - - - . ~ * . r ~ a - - . - m . i : + ~ - ~ ~ ~ - -  
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d e v i c e  t o  b e  u sedon  m' s %taws. -- - 
Q Did  h e  s e s c r i b e  t o  you t h e  d e v i c e ?  

A Y e s ,  h e  d i d .  

Q What d i d  h e  s a y  a b o u t  t h e  d e v i c e ?  

A H e  s a i d  t h a t  t h e  d e v i c e  c o n s i s t e d  o f  C-4 

e x p l o s i v e ,  a  b l a c k  e x p l o s i v e ;  it c o n s i s t e d  o f  a  F u t a b a  

r e m o t e  c o n t r o l  r a d i o  s y s t e m  w i t h  s i x  s w i t c h e s  -- t h e y  a r e  
- --.---* - * ~ * * C * r - , r * n . a ~ * u L I L w ~ ~ . - * ~ ~ ~ w R , i Q H I b r ~ . . l r >  . m e w - 7 5 -  nn;a*iiC+i" - u- 

d e s i g n a t e d  ..- - a s  s e r v o s ;  I had some p rob l em,  you know, g e t t i n g  
2 , mb l. ",*.A, A".-.%", 

t h e  t e r m i n o l o g y  i n  t h a t  r e g a r d .  H e  c a l l e d  them s w i t c h e s  

and  I c a l l e d  them s e r v o  u n i t s ,  b u t  h e  s t a t e d  t h e r e  were 

s i x ,  and  h e  s t a t e d  t h e r e  w e r e  two b l a s t i n g  c a p s  and 

d e t o n a t i n g  c o r d .  

Q Now d i d  M r .  Arocena  t e l l  you how t h e  bomb came 

t o  b e  a t t a c h e d  t o  Ambassador R o a ' s  c a r ?  

A Y e s .  H e  s t a t e d  t h a t  it was p l a c e d  on  t h e  c a r  -. x ~ Y u , ~ - - w - ~ M  +-w , L Z ~ I I * ~ ~ L W Y ~ ~ - ~ . ~  

Q Did M r .  Arocena  t e l l  you how t h e  bomb came 

t o  N e w  York f o r  t h a t  p u r p o s e ?  

A Y e s  -- 

MR. WALPIN: I o b j e c t  t o  t h e  fo rm o f  t h e  

q u e s t i o n .  

Q Did M r .  Arocena  t e l l  you how t h e  bomb came t o  

N e w  York? 

Agent  Wack how i t  came t o  New York.  
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Q What d i d  Agent  Wack t e l l  y o u ' w h a t  Arocena  

had  t o l d  him a b o u t  how t h e  bomb came t o  New York? 

MR. WALPIN: Your Honor,  we a r e  g e t t i n g  i n t o ,  

i t  seems t o  m e ,  r a t h e r  m a t e r i a l  m a t t e r  i n  t h e  c o m p l a i n t ,  

a n d  I r e c o g n i z e  I h a v e  a c o n t i n u i n g  o b j e c t i o n ,  b u t  I 

t h i n k  i t ' s  I m p o r t a n t  t h a t  I renew it a t  t h i s  p o i n t .  

THE MAGISTRATE: M r .  Tabak ,  s i n c e  t h e  c h a r g e  

h e r e  i s  i n t e r s t a t e  t r a n s p o r t a t i o n  o f  e x p l o s i v e  a n d  n o t  

p l a c i n g  o f  a bomb u n d e r  a . c a r ,  I ' m  g o i n g  t o  a s k  t h a t  you 

h a v e  a w i t n e s s  r e a d i l y  a v a i l a b l e  t o  t e s t i f y  e x a c t l y  a s  t o  

t h a t  p o i n t .  

MR. TABAK: Your Honor,  t h e  Government i s  

p r e p a r e d  t o  d o  t h a t  i f  n e c e s s a r y .  However, a s  a 

c o u r t e s y  t o  M r .  Walp in  and a t  M r .  W a l p i n ' s  r e q u e s t ,  a t  

h i s  s p e c i f i c  r e q u e s t ,  I a s k e d  Agent  Wack t o  b e  h e r e .  

Agent  Wack was n o t  subpoenaed  h e r e ,  and  t h e  Government d i d  

n o t  i n t e n d  t o  c a l l  M r .  Wack -- 

THE MAGISTRATE: You d o n ' t  h a v e  t o  subpoena  

him t o  h a v e  him a v a i l a b l e  h e r e ,  d o  you?  

MR. TABAK: I f  M r .  Walp in  had wanted  him h e  

_could-  h a v e  - subpoenaed  - - - him.  
- - - - - - - 

THE MAGISTRATE: L e t  m e  c u t  t h i s  s h o r t .  

When I t a l k  a b o u t  a v a i l a b i l i t y  I d o n ' t  mean t h e  

f a c t  t h a t  h e  h a p p e n s  t o  b e  i n  t h e  room. But  i f  h e  

happened  n o t  t o  b e  i n  t h e  room and  was r e a d i l y  a v a i l a b l e  
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i n  h i s  o f f i c e  I would c o n s i d e r  t h a t  h i g h l y  a v a i l a b l e ;  

s o  t h e  mere f a c t  t h a t  h e  was p h y s i c a l l y  b r o u g h t  i n  a t  

M r .  W a l p i n ' s  r e q u e s t  i s  i r r e l e v a n t  f rom my p o i n t  of  

v i ew .  

M R .  TABAK: Thay may b e ,  y o u r  Honor. However, 

t h e  f u n c t i o n  o f  a  p r e l i m i n a r y  e x a m i n a t i o n ,  i f  1 u n d e r s t a n d  

i t ,  i s  f o r  t h e  M a g i s t r a t e  t o  d e t e r m i n e  w h e t h e r  t h e r e  was 

p r o b a b l y  c a u s e  o r  n o t ,  n o t  t o  b e  a  f i s h i n g  e x p e d i t i o n  and 

d i s c o v e r y  d e v i c e  where  t h e  ' d e f e n s e  c a l l s  many w i t n e s s e s  -- 

THE MAGISTRATE: I q u i t e  a g r e e ,  and I t h i n k  

I c a n  c o n t r o l  any a t t e m p t e d  u s e  by M r .  Walp in  t o  t u r n  t h i s  

s i m p l y  i n t o  a  d i s c o v e r y  h e a r i n g .  

I t  i s  c l e a r l y  w i t h i n  my d i s c r e t i o n  t o  d e c i d e  

w h e t h e r  o r  n o t  d i r e c t  e v i d e n c e  i s  r e a d i l y  a v a i l a b l e  and 

o u g h t  t o  b e  o f f e r e d ,  a n d ,  i n d e e d ,  a s  I s a i d ,  t h e  Second 

C i r c u i t  h a s  spoken  q u i t e  c l e a r l y  on t h i s .  

MR. TABAK: A l l  r i g h t .  

BY MR. TABAK: 

Q Agent  Lyons,  I a m  g o i n g  t o  show you what  h a s  beel 

marked Government ' s  E x h i b i t  3 f o r  i d e n t i f i c a t i o n ,  which  
- - - -  - - - - -  - - - - -  - - - -  - - - -  

h a s  p r e v i o u s l y  been  shown t o  d e f e n s e  c o u n s e l .  

Can you i d e n t i f y  t h a t ?  

Yes, it i s  a n  A v i s  Rent-A-Car ag reemen t .  

Where was t h a t  o b t a i n e d  from? 

I t  was o b t a i n e d  from A v i s  Rent-A-Car. 
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Q A t  what  l o c a t i o n ,  i f  you know? 

A I ' m  n o t  s u r e  e x a c t l y  where  t h i s  was o b t a i n e d ,  

b u t  i t  i n d i c a t e s  t h e  v e h i c l e  was r e n t e d  i n . N e w a r k  

A i r p o r t .  I b e l i e v e  it was t h e i r  main o f f i c e s  r i g h t  h e r e  

i n  Q u e e n s .  I ' m  n o t  s u r e  i f  t h i s  was r e c o v e r e d  a t  

Newark A i r p o r t  o r  a t  t h e i r  main o f f i c e  i n  Queens.  

MR. TABAK: The Government o f f e r s  E x h i b i t  3 

i n  e v i d e n c e .  

THE MAGISTRATE : Any o b j e c t i o n ?  

MR. WALPIN: May I j u s t  see it a g a i n ,  p l e a s e ,  

o u r  Honor? 

e v i d e n c e .  

THE MAGISTRATE: Yes. 

MR. WALPIN: I have  no o b j e c t i o n ,  y o u r  Honor.  

THE MAGISTRATE: I t  may be r e c e i v e d  i n  

(Government ' s  E x h i b i t  3 f o r  i d e n t i f i c a t i o n  

was r e c e i v e d  i n  e v i d e n c e . )  

MR. TABAK: I f  I m i g h t  I would l i k e  t o  j u s t  

r e a d  a  few i t e m s  t h a t  a r e  c o n t a i n e d  on E x h i b i t  3 i n t o  t h e  

r e c o r d :  

T h i s  i n d i c a t e s  t h a t  i t ' s  a n  A v i s  

r e n t a l  -- - ag reemen t  _-__ I f rom _ Newark A i r p o r t ,  Newark, New J e r s e y ;  
- " I' * UL-*-" ---+--*%-yl...w--~ II+-..,".*.L*I*L- rr I.,.- .D L+CIC i I. * CJ X1 wa 

i n d i c a t e s  ,-- ____ m u  . t h a t  _ _  t h e  d a t e  and  t i m e  when r e n t e d  was t h e  2 4 t h  
-***w,arrPr * *. ,*.I* *," - .  . ' . . 

o f  March 1980 ,  11 :26 ,  and  t -., ,,, . . . -. d - - L  "' *' 
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THE MAGISTRATE : Okay. 

BY MR. TABAK: 

Q Agent  Lyons ,  a r e  you aware  o f  whe re  M r .  A rocena ,  

t h e  d e f e n d a n t ,  was employed d u r i n g  March o f  1980? 

s t e v e d o r e  a t  P o r t  E l i z a b e t h  i n  N e w  J e r s e y .  - .. - . -.. < ! - .> .-*- rr pr . - . rr , - r-4...i - - I rr.h-.*.-..&* x . u ~ . - - P I P  

Q Have you spoken  w i t h  anybody f rom t h e  P o r t  

w i t h  r e g a r d  t o  M r .  A r o c e n a ' s  a t t e n d a n c e  on March 25 ,  1980  

a t  work? 

A Y e s ,  I spoke  w i t h  S p e c i a l  Agent  A 1  S a n a g e t t a  -- 

I ' m  n o t  s u r e  o f  t h e  s p e l l i n g  -- who i s  a  s p e c i a l  a g e n t  

w i t h  t h e  W a t e r f r o n t  Commission P o l i c e  a t  P o r t  E l i z a b e t h  

and P o r t  Newark. 

Q What d i d  he  t e l l  you w i t h  r e g a r d  t o  M r .  A rocena '  

a t t e n d a n c e  o r  n o n - a t t e n d a n c e  a t  work on March 25 ,  1980?  

A H e  t o l d  m e  t h a t  h e  d i d  n o t  r e p o r t  f o r  work 

on  t h a t  d a y .  

Q Now d i d  you p a r t i c i p a t e  i n  any c o n v e r s a t i o n s  

w i t h  M r .  Arocena  w i t h  r e g a r d  t o  t h e  murde r  o n  Sep tember  

11, 1980 o f  F e l i x + w G g r g i a ,  a n  a t t a c h e  t o  t h e  Cuban UN 

m i s s i o n ?  

A Yes,  I d i d .  

Q Who c--.LI d i d  h e x  was t h e  t r i g g e r m a n  i n  t h a t  
a r r r c - w . # * l  f f r - w -  

m u r d e r ,  i f  h e  s a i d ?  -- ? *" v % R . . w J r * . l  .Y * 
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A P e d r o  Remon. 

Q What t y p e  o f  weapon, i f  he  s a i d ,  d i d  M r .  Arocena 

s a y  was u s e d  i n  t h a t  murde r?  

THE MAGISTRATE: What was t h e  d a t e  on t h a t ?  

MR. TABAK: S e p t m b n .  

Q Has y e t  t h e  F B I  l a b o r a t o r y  communicated w i t h  

you w i t h  r e g a r d  t o  t h e  t y p e  o f  murde r  weapon t h a t ,  i n  f a c t ,  

was u s e d ,  a c c o r d i n g  t o  t h e i r  tes ts ,  i n  t h e  G a r c i a  murder?  

A Y e s ,  t h e y  d i d .  

Q What d i d  t h e y  t e l l  you? 

A They s a i d  t h a t  murde r  weapon was a  . 4 5  c a l i b e r ,  

and  i t  was c o n s i s t e n t ,  t h e  round  was c o n s i s t e n t  w i t h  a  

Mack 1 0  submachine-gun.  

Q Now I show you what  h a s  b e e n  marked Gove rnmen t ' s  

E x h i b i t  4 f o r  i d e n t i f i c a t i o n ,  which  i s  a c a s s e t t e  t a p e ,  

and  a  copy of  a  r o u g h  t r a n s c r i p t  which  was p r e v i o u s l y  

made a v a i l a b l e  t o  d e f e n s e  c o u n s e l .  

Can you i d e n t i f y  t h i s ?  

A Yes. 

T h i s  ic a t a p e r e c o r c f i n q  m a d e  -by WC-BE-News 

on  Sep tember  11, 1980 ,  o f  a n  i n d i v i d u a l  who c a l l e d  t o  

c l a i m  c r e d i t  f o r  t h e  a s s a s s i n a t i o n  o f  Cuban A t t a c h e  

F e l i x  G a r c i a ,  u s i n g  t h e  name Omega-7. 
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Q Was t h i s  t a p e  o r  a n o t h e r  copy  o f  t h i s  t a p e  

p l a y e d  f o r  d e f e n d a n t  Arocena  d u r i n g  Sep t embe r  o f  1982?  

A Yes, by  Agen t  Wack. 

Q Do you  know L I  r w h e t h e r  m e - _ "  O U  

A Yes, h e  d i d .  

Q What d i d  h e  s a y ?  

A H e  s a i d  t h e  c a l l e r  was P e d r o  Remon. 
--a="- , ' > 8 " , . . - C -.. . r s*L ., r ,.*.W-r. 

Q D o  you  know w h e t h e r  -- 

MR. WALPIN: Your Honor -- 

E x c u s e  m e ,  M r .  Tabak -- I h a v e  a n  o b j e c t i o n  

t h a t  I t h i n k  w e  a r e  e n t i t l e d  t o  g e t  t h i s  i n f o r m a t i o n  

d i r e c t l y  f rom Agent  Wack. 

THE MAGISTRATE: W e l l ,  l e t ' s  p r o c e e d  and  see 

wha t  i t  i s  and w h e t h e r  i t  h a s  a n y  r e a l  s i g n i f i c a n c e  i n  

t h i s  c a s e .  

BY M R .  TABAK: 

Q Has t h i s  t a p e  b e e n  a n a l y z e d  a l o n g  w i t h  v o i c e  

A I t  was examined  b y  a v o i c e  a n a l y z e r  i n  t h e  

M i c h i g a n  S t a t e  P o l i c e  D e p a r t m e n t .  

Q Do you know w h e t h e r  h e  h a s  e v e r  b e e n  q u a l i f i e d  

a s  a n  e x p e r t  i n  any  F e d e r a l  C o u r t ?  
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A Y e s ,  i n  t h e  S o u t h e r n  D i s t r i c t .  

Q Of what  s t a t e ?  

A Of New York. 

Q And h a v e  you been  in fo rmed  what  r e s u l t s  h e  

r e a c h e d  a s  t o  who t h e  c a l l e r  was -- 

MR. WALPIN: May we h a v e  h i s  name, p l e a s e ?  

Q Is  h i s  name Lonn ie  Smrkovski?  S-m-r-k-o-v-s-k-i 

MR. WALPIN: Did you s a y  S-m-r? 

MR. TABAK: Yes. S-m-r-k-o-v-s-k-i. 

MR. WALPIN: And h i s  f i r s t  name? 

MR. TABAK: Lonn ie .  

MR. WALPIN: Thank you .  

BY MR. TABAK: 

Q What d i d  h e  t e l l  you w i t h  r e g a r d  t o  w h e t h e r  h e  

c o u l d  i d e n t i f y  t h e  v o i c e  o f  t h e  c a l l e r ?  

A He s t a t e d  t h a t  h i s  e x a m i n a t i o n  c o n c l u d e d  t h a t  

P e d r o  Remon was ,  i n  f a c t ,  t h e  c a l l e r .  

Q Now, h a v e  you l i s t e n e d  t o  t h i s  t a p e  y o u r s e l f ?  

A Y e s ,  I h a v e ,  numerous t i m e s .  

Q Does a  p o r t i o n  o f  t h e  c a l l  r e l a t e  t o  t h e  

a t t e m p t e d  bombing o f  Ambassador Roa? 

MR. TABAK: The Government o f f e r s  t h i s  t a p e  i n  

e v i d e n c e .  

THE MAGISTRATE: Did you s a y  M r .  Walp in  h a s  had 
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a n  o p p o r t u n i t y  t o  r e a d  i t ?  

MR. TABAK: He h a s  r e a d  a  t r a n s c r i p t  o f  i t .  

MR. WALPIN: I h a v e ,  j u s t  a  few m i n u t e s  b e f o r e  

t h i s  s e s s i o n .  

THE MAGISTRATE: A l l  r i g h t .  

Do you have  any  o b j e c t i o n ?  

MR. WALPIN: I d o  n o t  b e l i e v e  t h a t  t h e r e  h a s  

been  a  t o t a l  competency on  i t ,  b u t  I w i l l ,  s u b j e c t  t o  -- 

I know t h e  p u r p o s e  o f  t h i s  h e a r i n g  and t h e  r u l e s  o f  e v i d e n c e  

and  w h i l e  I w i l l  f o r  t h e  r e c o r d  s t a t e  t h a t  I o b j e c t  on a  

competency b a s i s ,  a t  p r e s e n t  I r e c o g n i z e  y o u r  Honor c a n  

t a k e  i t .  

THE MAGISTRATE: A l l  r i g h t .  

MR. TABAK: Your Honor,  i f  I may I would l i k e  

t o  p l a y  t h a t  t a p e .  

THE MAGISTRATE: Yes. 

MR. WALPIN: F o r  t h i s  p u r p o s e  o n l y .  

THE MAGISTRATE: Y e s ,  of  c o u r s e .  

L e t  m e  a s k  you ,  M r .  Tabak ,  i s  t h e  sound  p r e t t y  

c l e a r ?  

MR. TABAK: I t  i s  p r e t t y  c l e a r .  

THE MAGISTRATE: A l l  r i g h t ,  b u t  I am g o i n g  t o  

a s k  t h e r e  b e  n o  c o n v e r s a t i o n s  i n  t h e  c o u r t r o o m  s o  t h a t  we 

d o n ' t  h a v e  t o  p l a y  i t  back .  

(Tape  p l a y e d .  1 
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MR. TABAK: T h a t  c o n c l u d e s  t h e  p l a y i n g  o f  t h e  

t a p e ,  y o u r  Honor.  

BY MR. TABAK : 

Q Agent  Lyons ,  d i d  t h e  d e f e n d a n t ,  M r .  A rocena ,  

s a y  a n y t h i n g  i n  September  o f  1982 as t o  where  t h e  FBI 

c o u l d  l o o k  f o r  f u r t h e r  e v i d e n c e  t h a t  r e l a t e d  t o  Omega-7 

a c t s ?  

MR. TABAK: Your Honor,  o b j e c t i o n  t o  t h e  form 

o f  t h e  q u e s t i o n .  

I would l i k e  t o  know a t  l e a s t  i f  t h i s  w a s  a  

c o n v e r s a t i o n  a t  which  Agent  Lyons was p r e s e n t .  

THE MAGISTRATE: A l l  r i g h t ,  f a i r  enough.  

Q Did h e  s a y  a n y t h i n g  t o  you a b o u t  whe re  e l se  

e v i d e n c e  r e l a t i n g  t o  Omega-7 a c t i v i t i e s  c o u l d  be found?  

A No, t o  Agent  Wack and  D e t e c t i v e  B r a n d t ,  

Q A s  a  r e s u l t  o f  t h o s e  c o n v e r s a t i o n s  was t h e  

s e a r c h  begun a t  any  l o c a t i o n ?  

A Y e s ,  i t  was.  

Q Where was t h a t  l o c a t i o n ?  

A I t  was a t  t h e  F r u i t  Meat K i n q x S u p e r m a r k e t  i n  ." r - f . 4 + >  , . < - , .$W* * Sr *" *"* ' 8  -11..I.a,X,9CI I- 

Newark N e w  J e r s s ,  
h*E- r .* n* .*T*.u 

Q Who, i f  you know, had owned t h e  F r u i t  Meat King 

S u p e r m a r k e t  p r e v i o u s l y ?  

A A t  t h e  t i m e  o f  t h e  s e a r c h ,  I d o n ' t  know, b u t  i t  
.1IIL 
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Q L-o-s-a-d-a F e r n a n d e z ?  

A C o r r e c t .  

Q Did  you t a k e  p a r t  i n  a  s e a r c h  a t  t h a t  l o c a t i o n ?  

A Yes ,  I d i d .  

Q By what  means  was e n t r y  g a i n e d  t o  t h e  l o c a t i o n ?  

A By c o n s e n t  o f  t h e  owner ,  t h e  c u r r e n t  owner .  

Q Was t h e  c u r r e n t  owner  somebody o t h e r  t h a n  

Edua rdo  Losada  F e r n a n d e z ?  

A Yes. 

What i f  a n y t h i n g  d i d  you f i n d  t h e r e ?  

A I n  a  s e a r c h  t h a t  I p a r t i c i p a t e d  i n  w e  found  - - -".-.L-.*'* ,A 

some f r e s h  b o a r d  p a n e l i  --- -*es - >, >"* -*-* ,..%m~,W* **.,"ST 

a  r o l l  o f  b l a c k  e l e c t r i c i a n ' s  

N e w  York D a i l y  N e w s ,  a  copy o f  t h e  N e w  York Times.  
.*--a *-.*--w-14- 14 ** I*WW?.+ .r *llm?* x * .,h. *Li* * .. - * . . . . . i ,  r , - . - . . .Y*T%kJ-. . ,- 

Did t h o s e  p e r t a i n  t o  a n y t h i n g  i n  p a r t i c u l o a r ?  

The_.-copy._of- . , the N e w  York D a i l y  I . b " \  N e w s  , and  t h e  

copy  o f  t h e  N e w  York Times c o n t a i n e d  t h e  a r t i c l e s  h a v i n g  
- r  , "  

t o  d o  w i t h  t h e  r e p o r t i n g  t h e  a s s a s s i n a t i o n  o f  Cuban A t t a c h e  
.L.r . 

Q Was t h e r e  a n y t h i n g  e lse  t h a t  you c o u l d  remember 

a t  t h e  moment t h a t  you f o u n d  o n  t h e  s e a r c h  t h a t  you 

p a r t i c i p a t e d  i n ?  

A No. 

Q Now, what  happened  t o  t h e  items t h a t  were 

f o u n d  t h e r e ?  
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A W e  s u b m i t t e d  them -- I s u b m i t t e d  them t o  t h e  

FBI l a b o r a t o r y .  

Q Were you s u b s e q u e n t l y  i n f o r m e d  o f  t h e  r e s u l t s  

of  any  t es t s  t h a t  were done  by t h e  FBI l a b o r a t o r y ?  

A Y e s ,  I was i n f o r m e d  t h a t  t h e  -- i n g  was v e r y  
X* - - . ulr- .-. ,.-I--*** 

s i m i l a  
F-..,.- -. e 

a  p r e s s b o a r d  p a n e l i n g ,  and  t h a t  t h e  p a n e l i n g  w e  found  i n  
-.r---r--, C,*a* ).~XIXII*(s(*"*(s(*IP...,~ll~-~-' " ' * ' - r  - -- " A,' w.nn.3 *r.,*'. ,,,, *,:< ,.,- ' fi-" I * w ' , " c u - x  

t o g e t h e r  t 
-4*. 

i s t i c s  d  i n  t h e  

c u t  -- on  .,..wC t h e  .*.- t a p e  i n  t h e  Roa d e v i c e .  
r * *?b(C14L'#mu.nl"r"r"r<+P,P1- =y,p-%. - *. .* .* . 

t h e  Roa -. 

c h e m i c a l  c o m p o s i t i o n .  
-~JI"w-, %---- -4PiNNDI 

Q 
- - - - - - - 

1983 o f  t h e  

A 

Q 

A 

Q 

D o  you know w h e t h e r  any  s e a r c h  was done  i n  J u l y  

Y e s .  

Did you p e r s o n a l l y  p a r t i c i p a t e  i n  t h e  s e a r c h ?  

No, I d i d  n o t .  

Is t h e r e  anyone i n  t h e  c o u r t r o o m  t o d a y  who 
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p e r s o n a l l y  p a r t i c i p a t e d  i n  t h a t  s e a r c h ,  t o  y o u r  knowledge? 

A Not t o  my knowledge. 

Q What was t h e  b a s i s  f o r  t h e  s e a r c h ,  i f  you know? 

A I t  was based  p u r s u a n t  t o  a  s e a r c h  w a r r a n t .  

Q Do you know what  some of  t h e  i t e m s  were t h a t  

were found a t  t h i s  l o c a t i o n ?  

A Yes. 

Q What were some o f  t h o s e  i t e m s ?  

A T h e r e  w e r e  s e v e r a l  w a t c h e s  which  were a l t e r e d  

t o  be u t i l i z e d  i n  f u s i n g  s y s t e m s  of  e x p l o s i v e  d e v i c e s ;  

t h e r e  w e r e  s e v e r a l  weapons -- 

MR. WALPIN: I ' m  g o i n g  t o  o b j e c t  t o  t h e  con- 

c l u s o r y  s t a r e m e n t  . 

Q Could you e x p l a i n  what  manner t h e  w a t c h e s  were 

a l t e r e d ,  o r  what  t h e  w a t c h e s  l ooked  l i k e ?  

A They were  p o c k e t  w a t c h e s  d r i l l e d  t h r o u g h  t h e  

c r y s t a l  w i t h  s c r e w s  a s  c o n t a c t  p o i n t s .  A t  l e a s t  one  t h a t  

I o b s e r v e d  p e r s o n a l l y  was c o n t a i n e d  i n  a  box ,  and t h e y  

were a l t e r e d  t o  b e  used  i n  c o n j u n c t i o n  w i t h  a n  e x p l o s i v e  

d e v i c e .  

THE MAGISTRATE: W e l l ,  t h e  w i t n e s s  i s  a n  e x p e r t ,  

and  I t h n k  he  c a n  t e s t i f y  a s  t o  whe the r  o r  n o t  t h e  a l t e r -  

a t i o n s  were  s u c h  t h a t  i t  m i g h t  b e  u s a b l e  f o r  t h e  p u r p o s e  

s u g g e s t e d ,  and  I t h i n k  I w i l l  a l l o w  him t o  a s k  q u e s t i o n s  

a l o n g  t h a t  l i n e .  
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, 
BY M R .  TABAK: 

Q I n  your  o p i n i o n  a s  a  bomb t e c h n i c i a n ,  w e r e  

t h e s e  w a t c h e s  a l t e r e d  i n  a  manner c o n s i s t e n t  w i t h  b e i n g  

u s e d  a s  t i m i n g  d e v i c e s  f o r  a  bomb? 

A Y e s .  

Q And i n  y o u r  o p i n i o n  d i d  t h e s e  w a t c h e s  a p p e a r  

s i m i l a r  t o  w a t c h e s  t h a t  had been  r e c o v e r e d  from o t h e r  bombs 

f o r  which  Omega-7 had t a k e n  c r e d i t  f o r ?  

A Y e s .  

Q NOW, what  were  some of  t h e  o t h e r  t h i n g s  t h a t  

w e r e  found  t h a t  w e r e  i n fo rmed  were  found  i n  t h e  s e a r c h  

where  Arocena had been  a r r e s t e d  i n  Miami? 

A T h e r e  were weapons,  s h o u l d e r  weapons and 

handguns ;  Omega-7 s t i c k e r s ,  t h a t ' s  t h e  s e a l  of  Omega-7, 

on s t i c k e r s ,  and  Omega-7 t y p e  l i t e r a t u r e .  

Q Was a n y t h i n g  e l se  found  a t  t h a t  l o c a t i o n ?  

A A t r a n s m i t t e r  f o r  a  F u t a b a  model a i r p l a n e  

s y s t e m .  

Q NOW, d o  you r e c a l l  o r  were  you in fo rmed  w h a t ,  

i f  a n y ,  f r e q u e n c y  was i n d i c a t e d  on t h e  t r a n s m i t t e r ?  

f rom t h e  FBI l a b o r a t o r y ,  and  he  i n d i c a t e d  t o  m e  t h a t  t-hs 

s.kickeg-on- the t r a n s m i t t e r  was c o n s i s t e n t  w i t h  t h e  s t i c k e r  . - 5 - "c..r","b . I > * . . . . 
I " -  i r . .~*.Y.'rhlm 

on,-the- r e c e ~ ~ ~ _ r , ~ l , n  t h e  Roa d e v i c e .  
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BY THE MAGISTRATE: 

Q What do  you mean by c o n s i s t e n t ?  

A The same number,  72--240. . a - l  a- " 1. II-x.**--V.YUSn- 

BY MR. TABAK: 

Q L e t  m e  show you E x h i b i t  1. 

Does t h a t  r e f r e s h  y o u r  r e c o l l e c t i o n  o f  what  

Agent  K l e i n  t o l d  you was t h e  f r e q u e n c y ?  

A Yes, t h a t ' s  wha t  I j u s t  s a i d ,  72-240. 

Q Did Agent  ~ l e i n  t e l l  you a n y t h i n g  f g r t h e r  

r e g a r d i n g  t h e  a c t u a l  c r y s t a l  t h a t  was i n  t h e  t r a n s m i t t e r ?  

A Y e s .  

Q What d i d  h e  s a y ?  

A The  c r y s t a l  i n  t h e  t r a n s m i t t e r  was of  a  d i f f e r -  

e n t  f r e q u e n c y  t h a n  t h e  s t i c k e r  i n d i c a t e d  on t h e  t r a n s m i t t e r ,  

wh ich  i n d i c a t e s  t h a t  someone had  changed  t h e  c r y s t a l .  

Those  c r y s t a l s  a r e  i n t e r c h a n g e a b l e :  you c a n  p u l l  them 

r i g h t  o u t .  

Q Based on y o u r  e x p e r i e n c e  i n  t h i s  f i e l d ,  i s  i t  

e a s y  t o  r e p l a c e  t h e  c r y s t a l  i n  one  o f  t h o s e  d e v i c e s ?  

A Yes ,  i t ' s  r emovab le .  I t ' s  a  p l u g - i n  c r y s t a l  

wh ich  c a n  b e  removed. 

MR. TABAK: I h a v e  no f u r t h e r  q u e s t i o n s .  

THE MAGISTRATE: M r .  Walp in?  

CROSS EXAMINATION 

BY MR. WALPIN: 
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. 
Q Agent  Lyons ,  dere d i d  you meet M r .  Arocena  

and  t h e  f i r s t  day  you m e t  him a f t e r  t h e  g r a n d  j u r y  

p r o c e e d i n g ?  

A I m e t  him a t  t h e  Wes tbu ry  H o t e l  which  i s  o n  

6 9 t h  S t r e e t  a n d  Madison Avenue i n  Manha t t an .  

Q What t i m e  d i d  you meet him? 

A A p p r o x i m a t e l y  11 o ' c l o c k  i n  t h e  e v e n i n g .  

Q Where d i d  you m e e t  him a t  t h e  Wes tbury  H o t e l ?  

A W e  had  two rooms up t h e r e .  W e  h ad  one  room 

and  h e  had  t h e  room n e x t  d o o r .  W e  m e t  i n  o u r  room, i n  

h e  a g e n t ' s  room. 

Q And who had r e s e r v e d  o r  a r r a n g e d  i t  f o r  t h o s e  

two rooms? 

I b e l i e v e  L a r r y  Wack d i d .  

Somebody f rom t h e  FBI? 

Y e s .  

And were t h e y  a d j a c e n t  rooms? 

Y e s .  

Do you know f o r  wha t  r e a s o n  t h e y  were a d j a c e n t ?  

Excuse  me? 

F o r  wha t  r e a s o n  d i d  you h a v e  a d j a c e n t  rooms? 

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

S e c u r i t y  p u r p o s e s .  

When you s e c u r i t y  p u r p o s e s  , 

SOUTHERN DISTRICT REPORTFRT. U.S. COURTHOUSE 
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e x p l a i n  what  you mean by t h a t ?  

A W e l l ,  w e  know t h a t  Omega-7 -- I have  b e e n  

i n v o l v e d  i n  i n v e s t i g a t i o n s  f o r  many y e a r s ,  and o v e r  t h a t  

p e r i o d  o f  t i m e  I have  l e a r n e d  < g a t  Omega-7 i s  v e r y  good 

a t  c o u n t e r s u r v e i l l a n c e ;  t h e y  a r e  v e r y  good a t  e v a s i v e  

maneuve r s ,  and t h e y  mean b u s i n e s s .  

Q What I b e  c o r r e c t  t o  s a y  t h a t  you had  a d j a c e n t  

rooms s o  t h a t  you c o u l d  k e e p  y o u r  e y e  on M r .  Arocena? 

A Yes. 

Q Now, t o  y o u r  knowledge was 11 p.m. o r  approx-  

i m a t e l y  11 p.m. on  t h a t  e v e n i n g  t h e  f i r s t  t i m e  t h a t  day  

t h a t  M r .  Arocena hadmet  w i t h  any  F B I  a g e n t ?  

A I know h e  was -- he  met  w i t h  Agen t s  Wack and  

B r a n d t  some t i m e  d u r i n g  t h e  d a y ,  and  d u r i n g  t h e  e v e n i n g  

h e  went  t o  v i s i t  h i s  mo the r .  

Q During  t h e  d a y  it i s  y o u r  knowledge t h a t  h e  

d i d  meet w i t h  two o t h e r  a g e n t s  and s p o k e  w i t h  them? 

A I d o n ' t  know i f  t h e y  s p o k e  w i t h  him, b u t ,  

o b v i o u s l y ,  t h e r e  were p e o p l e  w i t h  him. 

Q What was t h a t ?  

Q I d i d n ' t  a s k  you i f  you know what  was s a i d .  

A r e  you  aware  of  t h e  f a c t  t h a t  t h e y  s p o k e  w i t h  

M r .  Arocena  d u r i n g  t h e  d a y  b e f o r e  11 o ' c l o c k ?  

SOUTHERN DISTRICl- REPORTER$. U S .  COURTHOUSE 
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MR. TABAK: I t  h a s  a l r e a d y  b&en  a s k e d  and  

a n s w e r e d ,  y o u r  Honor.  

Q I f  you  know. 

A No, I r e a l l y  c a n ' t  a n s w e r  t h a t .  

Q What i s  t h e  b a s i s  o f  y o u r  i n f o r m a t i o n  t h a t  

8 I s o  somebody had  t o  b e  w i t h  him t o  c h e c k  him i n t o  t h e  h o t e l .  

6 

7 

Q T h a t  i s  t h e  o n l y  b a s i s  you  have?  

A R i g h t .  

Q Now how l o n g  d i d  you meet w i t h  M r .  A rocena  o n  

t h e  e v e n i n g  o f  Sep t embe r  2 6 ?  

A I t  was  o n l y  f o r  a  c o u p l e  o f  h o u r s ,  maybe two  

t h e y  m e t  w i t h  him p r i o r  t o  11 p.m.? 

A They o b v i o u s l y  had  t o  c h e c k  him i n t o  t h e  h o t e l ,  

h o u r s ,  a p p r o x i m a t e l y .  

Q And M r .  A rocena  had  b e e n  t r a v e l i n g  u p  f rom 

16 / F l o r i d a  t h a t  d a y ?  
I 

A No, h e  was a l r e a d y  h e r e .  

H e  w i s h e d  t o  g o  v i s i t  h i s  m o t h e r  i n  J e r s e y ,  

s o  h e  was a l l o w e d  t o  d o  so.  H e  d i d n ' t  r e t u r n  u n t i l  

11 a t  n i g h t  a n d  s o  t h a t ' s  when we i n t e r v i e w e d  him.  

Q When you  s a y  h e  was a l l o w e d  t o  d o  s o ,  who 

a l l o w e d  him? 

A H e  a s k e d  i f  h e  c o u l d ,  and  w e  s a i d  y e s .  

Q T o  whom d i d  h e  a d d r e s s  t h e  i n q u i r y ?  

A I t  wasn '  t t o  m e .  

SOUTHERN DISTRICT REPORTERS. U.S. COURTHOUSE 
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Do you know t o  whom he a d d r e s s e d  t h e  i n q u i r y ?  

Not s p e c i f i c a l l y .  

Do you know i f  it was some o t h e r  FBI a g e n t ?  

O r  d e t e c t i v e .  

O r  d e t e c t i v e  working  on t h e  same squad?  

I t  was e i t h e r  L a r r y  Wack o r  D e t e c t i v e  B r a n d t .  

So t h e r e ' s  no d o u b t  i n  your  mind t h a t  some 

t i m e  e a r l i e r  i n  t h e  day  M r .  Arocena had had some c o n v e r s a -  

t i o n s  w i t h  one  o f  y o u r  j o i n t  bomb Task  F o r c e  Squad? 

A R i g h t .  

Q Is  it y o u r  t e s t i m o n y  you d o n ' t  know how l o n g  

t h e y  spoke?  

A No, I d o  n o t  know. 

Q Do you know why M r .  Arocena had t o  a s k  l e a v e  

of e i t h e r  M r .  Wack o r  D e t e c t i v e  B r a n d t  t o  g o  v i s i t  h i s  

m o t h e r ?  

A 

n e c e s s a r y .  

Q 

A 

t i m e  -- 

Q 

A 

Q 

M r .  Wack o r  

No, I d o n ' t  know. I assume h e  f e l t  i t  was 

When you s a y  " h e , "  what  d o  you mean? 

W e l l ,  I d o n ' t  know what  he was t h i n k i n g  a t  t h e  

No, I want  t o  know who i s  " h e " ?  

M r .  Arocena.  

I t a k e  it your  u n d e r s t a n d i n g  i s  t h a t  e i t h e r  

M r .  B r a n d t  d i d  g i v e  t h e  p e r m i s s i o n  f o r  

SOUTHERN DlSTRlCT REPORTER$. U.S. COURTHOUSE 
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M r .  Arocena t o  go  v i s i t  h i s  mother?  
* 

A W e l l ,  h e  went  t o  v i s i t  h i s  mo the r ,  s o  I ' m  

assuming h e  a s k e d  and was t o l d  -- I know t h a t  h e  a s k e d ,  

and t h e y  s a i d ,  "Yes,  go  meet y o u r  m o t h e r . "  

Q Did anybody f o l l o w  him t o  h i s  mother?  

A No. 

Q Do you know? 

A Yes. I know no one  d i d .  

Q How i s  it t h a t ' y o u  know t h a t  no  one d i d ?  

A Because I was t o l d .  

Q By w hom ? 

A By D e t e c t i v e  B r a n d t .  

Q And when were you t o l d  t h a t ?  

A When I a r r i v e d  a t  t h e  Westbury H o t e l  it was 

e a r l y  i n  t h e  e v d e n i n g ,  a p p r o x i m a t e l y  s i x ,  s e v e n  o ' c l o c k ,  

b e c a u s e  I t h o u g h t  M r .  Arocena would be  t h e r e ,  and h e  was 

n o t  t h e r e .  

Q 

A 

Q 

a r r i v e d ?  

A Myself and Tom Menapace, who i s  a n  a g e n t  from 

Newark, s a t  w i t h  him and w e  t a l k e d  t o  him i n  o u r  room. 

Q I n  y o u r  room? 

Now, h e  a r r i v e d  a t  a b o u t  what  t i m e ?  

I t  was somewhere a round  e l e v e n  o ' c l o c k .  

Would you t e l l  u s  what  happened when he  

A The room w e  w e r e  g o i n g  t o  s t a y  i n  t h a t  n i g h t ,  

SOUTHERN DISTRICT REPORTER\. US .  COURTHOUSE 
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y e s .  

Q How d i d  M r .  Arocena g e t  t o  your  room a s  

d i s t i n g u i s h e d  from h i s  own room? 

A H e  went  i n t o  h i s  room and came i n t o  o u r s .  

Q How d i d  h e  know t o  come i n t o  y o u r  room? 

A I d o n ' t  remember e x a c t l y  what  t r a n s p i r e d .  

Q Was somebody w a i t i n g  i n  h i s  room? 

A No, no one  was w a i t i n g .  

Q But  you have  no r e c o l l e c t i o n  how i t  was t h a t  

h e  knew t o  come i n t o  y o u r  room a t  t h a t  t i m e ?  

A H e  knew what  room w e  were i n .  

Q And t h e  two o f  yo were  j u s t  s i t t i n g  i n  your  

room? 

A Y e s .  

Q Now can  you t e l l  u s  what  t h e n  t r a n s p i r e d ?  

H e  came i n .  What t h e n  t r a n s p i r e d ?  

A W e  i n t e r v i e w e d  him; w e  g a v e  him h i s  r i g h t s ;  

w e  t o l d  him, would h e  mind i f  w e  t a l k e d  t o  him? He s a i d  

no.  W e  i n fo rmed  him o f  h i s  r i g h t s ;  h e  s i g n e d  t h e  form,  

and we spoke  t o  him. 

Q Is i t  your  t e s t i m o n y  t h a t  a s  soon  a s  he  came 

i n t o  your  room you g a v e  him h i s  r i g h t s ?  

No, n o t  e x a c t l y  a t  t h a t  p o i n t .  

Q How l o n g  a f t e r  he came i n t o  t h e  room, d o  you 

know? 
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A No. I t  was a  s h o r t  p e r i o d  o f  t i m e .  E x a c t l y  

how l o n g ,  I don '  t remember. 

Q What d i d  you d i s c u s s  b e f o r e  you gave  him h i s  

r i g h t s ?  

A I d o n ' t  r e c a l l .  I a s k e d  him how h i s  mo the r  

was ,  I would assume -- 

Q I ' m  n o t  a s k i n g  you t o  assume; I ' m  a s k i n g  you -- 

A I d o n ' t  know s p e c i f i c a l l y  t h e  r e a s o n .  H e  was 

n o t  i n t e r v i e w e d  a t  t h a t  p o i n t  u n t i l  w e  a d v i s e d  him o f  h i s  

r i g h t s .  

Q How l o n g  a f t e r  you a d v i s e d  him o f  h i s  r i g h t s  

d i d  he  l e a v e  t h e  room? 

A Excuse  me? 

Q How l o n g  a f t e r  you  a d v i s e d  him o f  h i s  r i g h t s ,  

a s  you s a y ,  d i d  h e  l e a v e  t h e  room and  r e t u r n  t o  h i s  own 

room? 

A Approx ima te ly  two h o u r s  l a t e r .  

Q And d o  you h a v e  h a n d w r i t t e n  n o t e s  o f  t h a t  

i n t e r v i e w ?  

A Y e s .  

Q And d o  t h o s e  h a n d w r i t t e n  n o t e s  c o n t a i n  t i m i n g s  

o f  when you a d v i s e d  him of  h i s  r i g h t s  and  when he  a r r i v e d  

and  when h e  l e f t  t h e  room? 

A They s h o u l d .  

Q Do you have  them w i t h  you? 
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No, I don '  t have  them w i t h  me. 

Now, when h e  went i n t o  h i s  room n e x t  d o o r  what 

Agent  Menapace do?  

W e  went  t o  s l e e p .  

Both went  t o  s l e e p ?  

Yes. 

t h a t  room you had? 

Yes.  

And n e i t h e r  o f  you remained o u t s i d e  M r .  Arocena '  

No, w e  d i d  n o t .  

When was t h e  n e x t  t i m e  you saw M r .  Arocena? 

The f o l l o w i n g  morning.  

What t i m e ?  

Seven o r  e i g h t  o ' c l o c k .  

Did he  come t o  y o u r  room? 

We c a l l e d  him from o u r  room. 

What d i d  you d o  w i t h  him t h e n ?  

W e  went  t o  t h e  F B I  o f f i c e .  

You t o o k  him t h e r e ?  

Y e s .  
- - - - -  

A t  what  t i 2 e ?  

W e  g o t  t h e r e  somewhere a b o u t  n i n e  i n  t h e  

morning ,  n i n e - t h i r t y .  

Q And how l o n g  d i d  he  s t a y  w i t h  you t h e r e ?  

SOUTHERN DlSTRlCT REPORTERS. U S .  COURTHOUSE 
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A H e  was  w i t h  u s  f o r  a  c o u p l e  6f h o u r s  i n  t h e  

m o r n i n g ,  and  w e  had  l u n c h ,  and  t h e n  h e  l e f t  f o r  M i a m i  i n  

t h e  a f t e r n o o n .  

Q B e f o r e  you g o t  t o  t h e  FBI o f f i c e  d i d  you g o  

s t r a i g h t  f rom t h e  h o t e l  t o  t h e  FBI o f f i c e ?  

A I b e l i e v e  s o ,  y e s .  

Q Did you  a d v i s e  him o f  h i s  r i g h t s  a g a i n  on  t h e  

morn ing  o f  t h e  27th? 

A No, I d i d  n o t  .- 

Q Now, d i d  anybody accompany him when h e  l e f t  

f o r  F l o r i d a  i n  t h e  a f t e r n o o n ?  

A Yes. 

Q Who d i d ?  

A Agent  Wack and  D e t e c t i v e  B r a n d t .  

Q And was M r .  Arocena  u n d e r  a r r e s t  t h e n ?  

A No, h e  ewas n o t .  

Q Did Agent  Wack and  D e t e c t i v e  B r a n d t  s u b s e -  

q u e n t l y  r e t u r n  f rom F l o r i d a ?  

A Y e s .  

Q The n e x t  d a y ,  i f  you  know? 

A Yes. 

Q M r .  Arocena  was down a t  h i s  home i n  F l o r i d a ?  

A No, M r .  A rocena  w a s  n o t  a t  h i s  home. 
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Q M r .  Arocena t o  your  knowledge was i n  F l o r i d a ?  

A H e  was f o r  a  w h i l e ,  a t  l e a s t ,  u n t i l  he  

d e c i d e d  t o  t a k e  o f f .  

Q When you s a y  " t a k e  o f f , "  do  you know whe the r  

h e  was s t i l l  i n  F l o r i d a ?  

A A t  t h a t  p o i n t ?  

Q Yes. 

A L a r r y  Wack r e c e i v e d  a  phone c a l l  f rom M r .  Arocen; 

s t a t i n g  t h a t  he was g o i n g  t o  f l e e .  He was n o t  coming 

back  a s  was t h e  o r i g i n a l  ag reemen t  between them. 

Q I s  it y o u r  u n d e r s t a n d i n g  t h a t  he was n o t  i n  

F l o r i d a ,  o r  do  you know? 

A I don '  t know where h e  was. 

MR. WALPIN: T h a t  was my q u e s t i o n .  I move t o  

s t r i k e  t h e  res t .  

MR. TABAK: Oppose. 

THE MAGISTRATE: On t h e  a s sumpt ion  t h a t  I ar~i 

g o i n g  t o  h e a r  t h e  b a i l  a p p l i c a t i o n ,  I w i l l  l e t  t h e  t e s t i m o n y  

s t a n d .  

BY MR. WALPIN: 

Q Now, t h e  F r u i t  Meat King Supe rmarke t ,  i s  t h a t  

i n  a n  a r e a  which m i g h t  be c o n v e n i e n t l y  c a l l e d  t h e  Cuban 

community a r e a ?  

A Yes.  

Q T h e r e  i s  an  a r e a  -- i s  t h i s  Newark, by t h e  way? 
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A I t  i s  Newark, y e s .  

Q And t h e r e  i s  a n  a r e a  where a  l a r g e  number of  

Cuban p e o p l e  l i d v e ?  

A Yes. 

Q And many o f  t h e s e  a r e  e x i l e s  from Cuba from t h e  

C a s t r o  Communist r eg ime  i n  Cuba? 

A Y e s .  

Q What k i n d  of  t a p e  was t h a t ?  

A B lack  e l e c t r i c i a n '  s t a p e .  

Q Is  t h a t  t h e  t y p e  o f  b l a c k  e l e c t r i c i a n ' s  t a p e  

one  m i g h t  f i n d  i n  any  hardware  s t o r e ?  

A Yes. 

Q And i f  anybody i s  e v e r  working w i t h  any s o r t  

o f  p a n e l i n g  o r  a n y t h i n g  l i k e  t h a t  i t  w o u l d n ' t  b e  unusua l  

t o  see t h a t  t h e r e ,  would i t ?  

A E l e c t r i c i a n ' s  t a p e  w i t h  p a n e l i n g ?  

Q P a n e l i n g ,  i f  y o u ' r e  p u t t i n g  up  w a l l  p a n e l i n g ,  

o r  p u t t i n g  up  some e l e c r i c a l  u n i t ,  p u t t i n g  on a  w i r e  o r  

someth ing  l i k e  t h a t ?  

A No. 

Q You w o u l d n ' t  b e  s u p r i s e d  -- I d o n ' t  know w h e t h e r  

you have  a  house  -- if you had some e l e c t r i c i a n ' s  t a p e  a t  

home? 

Yes, I do .  

Now, t h e  p a n e l i n g ,  i s  t h a t  p a n e l i n g  b o a r d  
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r e g u l a r l y  s o l d  a t  h a r d w a r e  s t o r e s ?  
* 

A I w o u l d n ' t  know t h a t .  

Q You h a v e  no  knowledge i f  t h a t  i s  a normal  t y p e  

o f  p a n e l i n g  t h a t  m i g h t  b e  b o u g h t ,  w h e t h e r  a t  a lumber -  

y a r d  o r  h a r d w a r e  s t o r e ?  

A I t  had  a  s p e c i f i c  d e s i g n  t o  i t ,  b u t  how common 

i t  i s ,  I d o n ' t  know; I c o u l d  n o t  s a y .  

Q You d o  n o t  /know e i t h e r  way? 

A No. 

Q You c a n ' t  s a y  i t  w a s n ' t  common? 

A N O ,  I c a n ' t .  

Q The s t r i n g  - wha t  k i n d  o f  s t r i n g  i s  t h a t ?  

A The s t r i n g  i s  a  s t r i n g  t h a t ' s  u sed  i a  mea t  

m a r k e t ,  i n  F r u i t  Meat King ,  I assume f o r  w r a p p i n g  m e a t .  

I t ' s  r o l l .  

Q So i t ' s  n o t  s u r p r i s i n g  t o  h a v e  t h a t  i n  t h a t  

m a r k e t ?  

A No, n o t  a t  a l l .  

Q And t h e  N e w  York D a i l y  N e w s  and N e w  York Times,  

I t a k e  i t  t h a t  t h a t  i s n ' t  s u r p r i s i n g  t o  see i n  t h e  N e w  York 

a r e a ?  

A Excuse  me? 

Q S e e i n g  t h e  New York Times and  N e w  York D a i l y  

N e w s  i s  n o t  s u r p r i s i n g  i n  t h e  N e w  York a r e a ?  

A No, o n l y  t h a t  i t  d e a l t  w i t h  t h e  a s s a s s i n a t i o n ,  
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b o t h  o f  them. 

Q Am I c o r r e c t  t h a t  i n  t h e  Cuban community i t  

i s  n o t  s u r p r i s i n g  t o  s e e  t h a t  t h e  Cuban p e o p l e  were 

i n t e r e s t e d  i n  t h a t  news? 

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

Q Did you f i n d  i t  somewhat s u r p r i s i n g  t h a t  t h e  

Cuban p e o p l e  i n  t h a t  a r e a  were  i n t e r e s t e d  i n  t h a t  news? 

A Oh, no. 

Q By t h e  way, c u t t i n g  e l e c t r i c 1  t a p e  i n  a  V 

f a s h i o n ,  d o  you c l a i m  t h a t  t h a t ' s  u n u s u a l  f o r  somebody 

working  w i t h  e l e c t r i c a l  t a p e ?  

A I ' m  o n l y  r e p o r t i n g  t o  you o r  t e s t i f y i n g  t o  what 

I have  been t o l d  -- 

Q I ' m  a s k i n g  you,  from your  own knowledge. 

Do you have  any knowledge t h a t  t h a t ' s  u n u s u a l ?  

A W e l l ,  I w o u l d n ' t  c u t  it t h a t  way. 

Q I d i d n ' t  a s k  you w h e t h e r  you would c u t  i t  t h a t  

way. You a r e  n o t  an  e l e c t r i c i a n ,  a r e  you? 

A No. 

A I was t o l d  i t ' s  u n u s u a l .  

Q Who t o l d  you? 

A The examiner  i n  t h e  FBI l a b o r a t o r y .  
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* 

Q Did h e  t e l l  you it was u n u s u a l  why? Did h e  

g i v e  you a  r e a s o n  why it was u n u s u a l ?  

A Because  o f  t h e  V c u t  -- 

Q Did h e  t e l l  you why -- 

A -- h e  s t a t e d  h e  had  n o t  r u n  i n t o  t h a t  b e f o r e ,  

and  h e  h a s  examined numerous,  numerous e x p l o s i v e  d e v i c e s  

a n d  t a p e s .  

Q And wha t  was h i s  name? 

A Dennie  K l e i n .  

Q H e ' s  down a t  t h e  Bureau  L a b o r a t o r y  i n  Washington  

A Y e s ,  i n  t h e  E x p l o s i v e s  U n i t .  

Q Now, t h a t  t r a n s m i t t e r  t h a t  you men t ioned  b e f o r e ,  

whe re  a r e  t h o s e  s o l d  f o r  model  a i r p l a n e s ?  

A I n  hobby s h o p s .  

Q And you and  I c a n  g o  i n  and buy i t  i f  you h a v e  

any  model a i r p l a n e s ?  

A Y e s .  

Q And you c a n  have  d i f f e r e n t  f r e q u e n c i e s  on them? 

A Y e s .  

Q And you c a n  change  t h e  f r e q u e n c y ?  

A Y e s ,  you c a n .  

Q N o t h i n g  u n u s u a l  a b o u t  t h a t ,  i s  t h e r e ?  

A To change  t h e  f r e q u e n c y ?  

Q To h a v e  t h o s e  f o r  y o u r  model  a i r p l a n e ,  a n d  t h e n  

i f  f o r  any  r e a s o n  y o u ' r e  work ing  on  two d i f f e r e n t  model 

SOUTHERN DISTRICT REPORTER?. US .  COURTHOUSE 

FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 



s l s  Lyons - c r o s s  5 2  . 
a i r p l a n e s ,  t o  have d i f f e r e n t  f r e q u e n c i e s ?  

A No. 

Q I t a k e  i t  t h e  p l a c e  t h a t  M r .  Arocena was 

a r r e s t e d  i n  was n o t  h i s  w i f e ' s  r e s i d e n c e ?  

A No, i t  was n o t .  

Q I t  was n o t  h i s  own r e s i d e n c e ;  t h a t  i s ,  I mean 

where  h i s  f a m i l y  l i v e s ,  h i s  w i f e  and two c h i l d r e n ,  I 

b e l i e v e ?  

A T h a t ' s  c o r r e c t .  

Q And t h e  house  -- t h a t  i s ,  M r .  and M r s .  Arocena 

and t h e i r  c h i l d r e n  own a  house  down i n  F l o r i d a ?  

A Yes ,  I b e l i e v e  s o ,  

Q And M r s .  Arocena and t h e i r  two c h i l d r e n  were  

l i v i n g  t h e r e ,  b u t  M r .  Eduardo Arocena was a t  t h a t  t i m e  

l i v i n g  i n  somebody e l s e ' s  p l a c e ,  i s  t h a t  c o r r e c t ?  

A I ' m  n o t  s u r e  e x a c t l y  whose p l a c e  i t  was h e  was 

l i v i n g  i n  when h e  was a r r e s t e d .  

Q I t  w a s n ' t  h i s  f a m i l y  p l a c e ?  

A No, i t  was n o t .  

Q And you a r e  w e l l  aware  t h a t  t h e  Arocena f a m i l y ,  

M r .  and M r s .  Arocena ,  a r e  v e r y  c l o s e ,  and  t h e y  s t i l l  a r e ?  

A Yes. 

Q J u s t  t o  a v o i d  any q u e s t i o n i n g  -- 

I d o n ' t  know w h e t h e r  t h e y  were. 

s t i l l  a r e  o r  n o t  -- 
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Q J u s t  s o  t h e r e ' s  no q u e s t i o n  a b o u t  my q u e s t i o n  

and y o u r  answer  r e l a t i n g  t o  how c l o s e  t h e  f a m i l y  i s ,  t h e  

r e a s o n  t h a t  h e  was n o t  l i v i n g  a t  home a t  t h a t  t i m e  was 

n o t  b e c a u s e  he  w a s n ' t  c l o s e  t o  h i s  w i f e ,  was i t ?  

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

Do you know t h e  answer?  

A T h a t  i s  r i g h t .  

BY MR. WALPIN: 

Q Now am I c o r r e c t ,  Agent Lyons,  t h a t  t h e  b a s i s  

f o r  a  good p a r t  of y o u r  c o m p l a i n t  t h a t  you s i g n e d  and y o u r  

t e s t i m o n y  h e r e  was t h e  u n d e t o n a t e d  bomb which you were 

a b l e  t o  examine,  o r  t h e  FBI was a b l e  t o  examine? 

MR.  TABAK: O b j e c t i o n .  

THE MAGISTRATE: On what  ground?  

MR. TABAK: I t  c a l l s  f o r  m e n t a l  p r o c e s s e s  and 

c o n c l u s i o n s .  I t  i s  t o t a l l y  i r r e l e v a n t ,  and t h e  f a c t  t h a t  

Agent Lyons s i g n e d  t h e  c o m p l a i n t  and swore  t o  i t s  t r u t h  

d o e s n ' t  i n d i c a t e  t h a t  h e  d r a f t e d  i t .  

THE MAGISTRATE: O v e r r u l e d .  

THE WITNESS: Would you r e p e a t  t h e  q u e s t i o n ?  

MR. WALPIN: May I have  t h e  r e p o r t e r  r e p e a t  i t ,  

p l e a s e ?  

THE MAGISTRATE: Y e s .  

( Q u e s t i o n  r e a d . )  
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MR. TABAK: A f u r t h e r  ground f o r  t h e  o b j e c t i o n  

i s  t h a t  I don '  t u n d e r s t a n d  what  t h e  q u e s t i o n  i s .  

THE MAGISTRATE: Do you have  any t r o u b l e  

u n d e r s t a n d i n g  t h e  q u e s t i o n ?  

THE WITNESS: A p a r t  o f  t h e  a f f i d a v i t  was b a s e d  

on  my e x a m i n a t i o n  o f  t h e  components of  t h e  bomb. 

Q And t h a t  p a r t  r e l a t e d  t o  b e i n g  a b l e  t o  t e s t i f y  

a b o u t  t h e  e x p l o s i v e s  i n v o l v e d  i n  your  c o m p l a i n t ?  

MR. TABAK: O b j e c t i o n .  

Q The bomb t h a t  c o n t a i n e d  t h e  e x p l o s i v e s  t o  

which you r e f e r r e d  t o  i n  your  t e s t i m o ; n y  i n  t h e  c o m p l a i n t ,  

i s n ' t  t h a t  c o r r e c t ?  

A I d i d n ' t  g e t  t h e  f i r s t  p a r t  o f  your  q u e s t i o n .  

Am I c o r r e c t  t h a t  t h a t  u n d e t o n a t e d  bomb i s  t h e  

bomb t h a t  c o n t a i n e d  t h e  e x p l o s i v e s  t o  which you r e f e r r e d  

i n  y o u r  t e s t i m o n y ?  

A Y e s .  

Q And am I c o r r e c t  t h a t  i t  i s  your  p o s i t i o n  t h a t  

from t h e  i n f o r m a t i o n  t h a t  you l e a r n e d ,  t h a t  M r .  Arocena 

was supposed  t o  have  d e t o n a t e d  t h a t  bomb? 

A I ' m  s o r r y ,  would you r e p e a t  t h a t ,  p l e a s e ?  

Q My q u e s t i o n  o f  you ,  Agent Lyons,  i s :  

y o u r  p o s i t i o n  t h a t  from t h e  i n f o r m a t i o n  

you s a y  you r e c e i v e d  t h a t  M r .  Arocena was t h e  p e r s o n  who 
--w-u --*- "- 
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A Yes. 
CLIlC 

Q And i s  it y o u r  a s s e r t i o  t h a t  f rom t h e  i n f o r m a t i o ~  

you had  t h a t  t h e  p u r p o s e  was t o  a s s a s s i n a t e  Ambassador Roa, 

o n e  o f  t h e  l e a d e r s  o f  t h e  Cuban ~ o m r n u n i ' t ~  Government? 

A Yes. 

Q And from y o u r  i n f o r m a t i o n  i s  it y o u r  a s s e r t i o n  

t h a t  t h e r e  was n o t h i n g  t h a t  would h a v e  s t o p p e d  M r .  Arocena  

p h y s i c a l l y  f rom d e t o n a t i n g  t h a t  bomb when M r .  Roa, Ambassado 

Roa, was r i g h t  n e x t  t o  i t ? '  

A I h a v e  no way o f  knowing what  h e  i s  t h i n k i n g  

o r  how h i s  t h i n k i n g  p r o c e s s e s  were g o i n g .  

Q W e l l ,  i s  it  y o u r  i n f o r m a t i o n  t h a t  t h e r e  was a  - ..a .., . rmz-.*-.SIUv.M 

t i m e  when M r .  Roa 
-7. _ o r  c l o s e l y  p r o x i m a t e  

" -> "I *. X ' I . L P "  l nru.. , - - a$,,.* . *, < "  -2. ; * 

A Yes. 
-**.v. 

Q And you h a v e  no  r e a s o n  t o  b e l i e v e  t h a t  t h e r e  

was a n y t h i n g  m e c h a n i c a l l y  wrong i n  any  d e t o n a t i n g  d e v i c e  

t h a t  m i g h t  h a v e  b e e n  t h e r e ?  

A No. 

Q And i s  i t  y o u r  i n f o r m a t i o n  t h a t  t h e  a"-la - . r e a s o n  ---*a- r..cl**,m 

you h a v e  b e e n  g i v e n  a s  t o  why t h e  bomb was n o t  d e t o n a t e d  - '-- '- -- ---""-"".~I-&?&,., .." i yve l r -d-  r*l. : r 

l o t s  o f  young g i r l s  who c o u l d  h a v e  . = h , ,  - , L - "  * 7 

b e e n  h u r t ?  
-d 

MR. TABAK: O b j e c t i o n .  
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Your Honor,  t h e  c h a r g e  i s  i l l e g a l  i n t e r s t a t e  

t r a n s p o r t a t i o n  o f  e x p l o s i v e s ,  and  I t r i e d  t o  b e  p a t i e n t ,  

b u t  I t h i n k  w e  a r e  g o i n g  way a f i e l d .  

MR. WALPIN: Your Honor,  I d o  n o t  b e l i e v e  s o  

a t  a l l  f o r  b o t h  r e a s o n s  o f  t h e  m o t i o n ,  and t h s  i s  t h e  f i r s t  

t i m e  I u n d e r s t a n d  a n  o b j e c t i o n  t o  a  q u e s t i o n  which  i s  

s e e k i n g  t o  e l i c i t  o t h e r  p a r t s  o f  c o n v e r s a t i o n s  and  s t a t e -  

m e n t s  t h a t  t h e  Gove rnmen t ' s  own w i t n e s s  a l r e a d y  t e s t i f i e d  

t o .  

The d e f e n d a n t  h a s  a  r i g h t  t o  b r i n g  o u t  t h e  

f u l l  s t a t e m e n t s  i n s t e a d  o f  j u s t  -- t h a t ' s  why I was 

o b j e c t i n g  t o  t h e  l e a d i n g  b e f o r e  -- t h e s e  a r e ,  I u n d e r s t a n d ,  

p a r t  o f  t h e  e n t i r e  i n f o r m a t i o n  which  t h e  Government c l a i m s ,  

t h e  FBI c l a i m s  it r e c e i v e d  f rom M r .  Arocena ,  and  I t h i n k  

t h a t  w e  h a v e  a  r i g h t  n o t  t o  have  i t  p i e c e m e a l  t o  t h e  

e x t e n t  t h a t  w e  want  t o  e l i c i t  o t h e r  p o r t i o n s  o f  t h e  same 

c o n v e r s a t i o n s  t h e y  c l a i m  t h e y  r e c e i v e d .  

THE MAGISTRATE: I d o n ' t  h a v e  a n y  o b j e c t i o n  t o  

t h a t ,  b u t  I t h i n k  t h a t  t h a t  c a n  b e  a c c o m p l i s h e d  v e r y  

s i m p l y  by a s k i n g  him a  c o u p l e  o f  q u e s t i o n s  a b o u t  a con- 

v e r s a t i o n ,  b u t  I t h i n k  t h a t  M r .  Tabak makes a  good p o i n t .  

W e  h a v e  h e r e  a c h a r g e  o f  i n t e r s t a t e  t r a n s -  

p o r t a t i o n .  They h a v e  n o t  shown t h a t  y e t ;  t h e y  a r e  

o b v i o u s l y  w a i t i n g  f o r  Agent  Wack, and  I d o n ' t  see -- 

MR. TABAK: T h a t ' s  n o t  t h e  Gove rnmen t ' s  v i e w ,  

SOUTHERN DISTRICT REPORTERS. U.S. COURTHOUSE 

FOLEY SQUARE. NEW YORK. N.Y. - 791-1020 



s l s  Lyons - c r o s s  5 7 

y o u r  Honor. 

THE MAGISTRATE: W e l l ,  y o u ' r e  w a i t i n g  f o r  

Agent  Wack -- Do you t h i n k  you h a v e  made y o u r  c a s e  now? 

MR. TABAK: Your Honor,  t h i s  i s  a  p r o b a b l e  

c a u s e  h e a r i n g ,  a s  you a r e  w e l l  aware .  

W e  c e r t a i n l y  b e l i e v e  t h a t  w e  h a v e  e s t a b l i s h e d  

t h e  f a c t  t h a t  t h e r e  was a bomb a t  t h i s  l o c a t i o n  i n  Manha t t an  

on  t h e  d a t e  i n  q u e s t i o n .  

W e  h a v e  f u r t h e r  e s t a b l i s h e d  t h r o u g h  t h e  r e n t a l  

a g r e e m e n t  t h a t  a  c a r  was r e n t e d  i n  N e w  J e r s e y  t h e  d a y  

b e f o r e  t h e  bombing t o o k  p l a c e ;  t h e  d e f e n d a n t  r e t u r n e d  t o  

New J e r s e y  a f t e r  t h e  t i m e  t h a t  t h e  bomb was d i s c o v e r e d ;  

i t  was r e n t e d  by t h i s  d e f e n d a n t ,  and  h i s  a d d r e s s  i s  l i s t e d  

i n  New J e r s e y .  

Now, on  p r o b a b l e  c a u s e  I t h i n k  w e  have  shown 

f a r  more t h a n  enough.  

THE MAGISTRATE: I w i l l  c o n s i d e r  i t .  B u t ,  i n  

a n y  e v e n t ,  I d o n ' t  t h i n k  t h e  d e f e n d a n t  h a s  t o  d e f e n d  

a g a i n s t  t h e  c h a r g e  o f  making a bomb o r  s e t t i n g  o f f  a  bomb, 

wh ich  i t  seems t o  m e  y o u ' r e  t r y i n g  t o  d o .  

MR. WALPIN: Your Honor,  w i t h  a l l  d u e  r e s p e c t ,  

I t h i n k  t h e  d e f e n d a n t  h a s  a n  a b s o l u t e  r i g h t  t o  p u t  i n  h e r e  

and  e l i c i t  t h e  f u l l  c o n v e r s a t i o n  -- 

THE MAGISTRATE: As I s a i d ,  I d o n ' t  h a v e  any 

o b j e c t i o n  t o  t h a t ,  b u t  you t a k e  a  r a t h e r  r o u n d a b o u t  way 
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o f  d o i n g  i t ,  and I ' m  n o t  s u r e  why --- . 
MR. WALPIN: L e t  me t r y  and d o  i t  more 

d i r e c t l y .  

THE MAGISTRATE: F i n e .  

MR. TABAK: May I h a v e  a  moment, y o u r  Honor? 

THE MAGISTRATE: Why d o n ' t  we t a k e  a  f i v e - m i n u t e  

r e c e s s .  I wan t  t o  f i n d  o u t  what  o t h e r  m a t t e r s  w e  h a v e  on  

anyway. 

( R e c e s s .  ) 

MR. WALPIN: May I p r o c e e d ,  y o u r  Honor? 

THE MAGISTRATE: Yes.  

MR. TABAK: I f  I may, y o u r  Honor,  I was i n  

t h e  m i d d l e  o f  t h e  o b j e c t i o n .  

The Government w i l l  n o t  o b j e c t  t o  f u r t h e r  

a n s w e r s  a b o u t  wha t  t h e  o t h e r  a g e n t s  t o l d  Agent  Lyons i f  

t h e  o r i g i n a l  o b j e c t i o n  t o  o u r  i n t r o d u c i n g  t h a t  t e s t i m o n y  

w i l l  b e  removed and  s o  w e  c a n  g o  f o r w a r d .  

MR. WALPIN: I d o n ' t  t h i n k  t h a t ' s  my q u e s t i o n .  

L e t  me p o s e  t h e  q u e s t i o n  d i r e c t l y ,  i f  you w i l l  

j u s t  b e a r  w i t h  m e  a  m i n u t e ?  

THE MAGISTRATE: A l l  r i g h t .  

BY MR. WALPIN: 

Q To a v o i d  any  c o n f u s i o n  o r  d o u b t ,  Agent  Lyons ,  

would i t  b e  c o r r e c t  t o  s a y  t h a t  t h e  c o n f i d e n t i a l  i n f o r m a n t  

t o  whom you r e f e r r e d  i n  t h e  c o m p l a i n t  you f i l e d  i n  t h i s  
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m a t t e r  a g a i n s t  M r .  Arocena  was M r .  ~ r o c e r i a  h i m s e l f ?  

A T h a t ' s  c o r r e c t .  

Q And what  you have  b e e n  s e t t i n g  f o r t h  h e r e ,  t o  

t h e  e x t e n t  t h a t  you h a v e ,  h a s  been  wha t  would r e l a t e  t o  

wha t  M r .  Arocena  s a i d  was wha t  M r .  Arocena  s a i d  t o  you ,  

you  s a y  h e  s a i d  t o  you  i n  c o n v e r s a t i o n s  and s a i d  t o  o t h e r  

a g e n t s  t o  t h e  e x t e n t  you h a v e  been  p e r m i t t e d  t o  t e s t i f y  

t o  i t ?  

A Y e s .  

Q Now, i n  t h o s e  same c o n v e r s a t i o n s  t h a t  you h a v e  

been  p e r m i t t e d  t o  t e s t i f y  t o  and  you have  t e s t i f i e d  t o ,  i s  

i t  y o u r  t e s t i m o n y  t h a t  you were a d v i s e d  t h a t  t h e  bomb on --- 
t h e  u n d e r n e a t h  t h e  Roa c a r  f e l l  o f f  when t h e  c a r  was d r i v e n  

Z I - . a _ l l - - " W  " Y. * "N l lh i . . * . i  - *.---A . *"-<as ,,. e - ---a --*-*-- . , = f*-&+w.L*-*..d%@-? ~.'..",~*~" v<.w m. ,# ,h*,. 

back  and  banged  i n t o  t h e  c a r  b e h i n d ?  
- s l a - " r ~ . & , * t - - I % ~ L O t ,  l ,*.i*r % .. - - "  . " . . . ," . . rC 

MR. TABAK: I o b j e c t  on  t h e  same b a s i s .  

THE MAGISTRATE: I w i l l  t a k e  i t .  

O v e r r u l e d .  

A I t  was t o l d  t o  m e ,  y e s .  

Q And were you a l s o  t o l d  t h a t  t h e  r e a s o n  t h a t  

M r .  A rocena ,  a c c o r d i n g  t o  t h e  i n f o m a t i o n ,  d i d  n o t  d e t o n a t e  
st 

it was b e c a u  o  a  l a r g e  number o f  

young g i r l s  whom h e  d i d n ' t  want  t o  h u r t ?  
br . . . . 

MR. TABAK: I o b j e c t ,  y o u r  Honor. I r e a l l y  

d o n ' t  see how i t  i s  f a i r  t o  a l l o w  him t o  t e s t i f y  t o  some 

t h i n g s  t h a t  Agent  Wack and D e t e c t i v e  B r a n d t  t o l d  him and 
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n o t  t o  a l l o w  m e  t o  e l i c i t  o t h e r  t h i n g s  t h a t  t h e y  t o l d  him. 

THE MAGISTRATE: I t h o u g h t  w e  were t a l k i n g  a b o u t  

t h e  c o n v e r s a t i o n s  be tween  M r .  Arocena and Agent  Lyons.  

MR. WALPIN: T h a t ' s  what  I t h o u g h t .  

THE MAGISTRATE: And s o  d o e s  Agent  Lyons h a v e  

t h e  same u n d e r s t a n d i n g ,  s o  t h e  o b j e c t i o n  i s  o v e r r u l e d .  

Agent  Lyons ,  you c a n  t e s t i f y  i n  a c c o r d a n c e  w i t h  

what  y o u r  c o n v e r s a t i o n s  were w i t h  M r .  Arocena .  

A T h a t -  i s  what  Mr. A r o c e n a  t o l d  ~ , R Z  _Lee.e~eG-loned_5 

c h i l d r e n  i n  t h e  a r e a .  
I-*.<' ' -  . . 

Q And would I b e  c o r r e c t ,  p e r h a p s ,  t o  s a y  j u s t  

a n  o b v i o u s  t h i n g  t h a t  i f  t h e  bomb had been  d e t o n a t e d  you 

would have  had n o t h i n g  t o  examine a s  e v i d e n c e  a g a i n s t  

M r .  Arocena?  

A I n c o r r e c t .  

Q A l l  r i g h t .  I f  t h e  bomb had been  d e t o n a t e d  

would you l i k e l y  h a v e ,  f o r  example ,  E x h i b i t  No. l ?  

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

A I t  i s  p o s s i b l e  w e  c o u l d  have  p o r t i o n s  o f  i t  

and t h a t  c o u l d  b e  i d e n t i f e i e d ,  b u t  you d o n ' t  know t h a t  u n t i l  

you  d o  a  crime s c e n e .  On o t h e r  bombings w e  h a v e  r e c o v e r e d  

numerous components  o f  bombs. 

Q And o n  o t h e r  bombings you h a v e  n o t  r e c o v e r e d  

a n y t h i n g ,  i s  t h a t  c o r r e c t ?  
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A T h a t ' s  c o r r e c t .  

Q You m e n t i o n e d  t h e  term Omega-7. 

Do you r e c a l l  t h a t ?  

A Y e s .  

Q Did h e  t e l l  you ,  a c c o r d i n g  t o  y o u r  t e s t i m o n y ,  

wha t  t h e  meaning o f  Omega-7 was? 

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

A No, h e  d i d  n o t  t e l l  m e  s p e c i f i c a l l y .  

Q Has anybody e v e r  t o l d  you wha t  t h e  meaning 

o f  Omega-7 i s ?  

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

A Y e s ,  I b e l i e v e  s o ,  b u t  I d o n ' t  r e c a l l  t h e  

meaning .  

Q By t h e  way, on t h e  k i l l i n g  of  M r .  G a r c i a  which  

you  m e n t i o n e d ,  t h a t  i s ,  t h e  Cuban bodygua rd ,  G a r c i a  -- 

A Yes? 

Q -- d i d  you l e a r n  t h a t  M r .  Arocena was n o t  i n  

t h e  v i c i n i t y  o f  whe re  t h e  k i l l i n g  o c c u r r e d ?  

MR. TABAK: O b j e c t i o n  t o  t h e  form.  

THE MAGISTRATE: The q u e s t i o n  was:  

Did you l e a r n  t h a t ?  

MR. WALPIN: Withdrawn. 

Q Were you t o l d  t h a t  M r .  Arocena  was nowheres  i n  
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t h e  v i c i n i t y  o f  where  t h e  k i l l i n g  t o o k  p l a c e ?  

MR. TABAK: O b j e c t i o n  t o  t h e  form a g a i n .  

I t h i n k  a l l  t h a t  h a s  b e e n  a l l o w e d  i s ,  was h e  t o l d  by M r .  

A rocena?  

THE MAGISTRATE: What d i f f e r e n c e  d o e s  i t  make 

i f  h e  was t o l d  by anybody? 

Can you answer  t h e  q u e s t i o n ?  W e r  you t o l d  

by anybody? 

A I was t o l d  -- I was t o l d  t h a t  a t  t h e  t i m e  o f  

t h e  s h o o t i n g  h e  was n o t  i n  t h e  v i c i n i t y ,  b u t  h e  was i n  

t h a t  v i c i n i t y  e a r l i e r ,  and  I am g o i n g  t o  a s k  what  d o  you 

mean by v i c i n i t y ?  

MR. WALPIN: I move t o  s t r i k e  t h e  answer .  

BY MR. WALPIN: 

Q Agent  Lyons ,  d o  you know what  v i c i n i t y  i s ,  t h e  

meaning  o f  v i c i n i t y ?  

A Y e s .  

Q What d o e s  v i c i n i t y  mean? 

A Do you  wan t  m e  t o  e x p l a i n  what  I s a i d ?  

Q No, I a s k e d  you wha t  d o e s  v i c i n i t y  mean? You 

s a i d  you d o n ' t  know wha t  i s  meant  by t h e  word v i c i n i t y .  

A I t  d e p e n d s  on wha t  s c o p e  y o u ' r e  t a l k i n g  a b o u t .  

V i c i n i t y  o f  wha t?  

Q Was t h e  i n f o r m a t i o n  you had w i t h  r e g a r d  t o  t h e  

G a r c i a  k i l l i n g  t h a t  M r .  A rocena  was nowheres  i n  t h e  a r e a  
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a t  t h e  t i m e  o f  t h e  k i l l i n g ?  

A A t  t h e  s p e c i f i c  moment o f  t h e  k i l l i n g ,  t h a t ' s  

c o r r e c t .  

a  c a r  

Was M r .  G a r c i a ,  

t h e  t i m e ?  

f rom y o u r  i n f o r m a t i o n ,  d r i v i n g  

A Yes , he  was. 

And had t h a t  been  a  moving c a r ?  

A I t  was q u e s t i o n a b l e  it was moving a t  t h e  e x a c t  

p o i n t  o f  t h e  s h o o t i n g .  However, it d i d  move f o l l o w i n g  

t h e  s h o o t i n g  o r  d u r i n g  t h e  s h o o t i n g .  

Q Did i t  move i n t o  t h a t  a r e a  b e f o r e  t h e  s h o o t i n g ?  

A Y e s .  

Q And had i t  b e e n  d r i v e n ,  a s  f a r  a s  you know, 

f rom t h e  i n f o r m a t i o n  you had a b o u t  G a r c i a ,  t o  t h e  p o i n t  

whe re  t h e  s h o o t i n g  o c c u r r e d ?  

A Y e s .  

MR. TABAK: O b j e c t i o n .  

THE MAGISTRATE: O v e r r u l e d .  

Q And i s  it y o u r  i n f o r m a t i o n  t h a t  whoever d i d  t h e  

s h o o t i n g  had been  f o l l o w i n g  M r .  G a r c i a  i n  t h e  c a r ?  

A Yes. 

Q And i s  it a  f a c t  t h a t  M r .  Arocena  was nowheres  

i n  t h a t  c a r  t h a t h a d  been  f o l l o w i n g  -- i n  t h e  c a r  c o n t a i n i n g  

t h e  p e r s o n  t h a t  had been  f o l l o w i n g  t h e  G a r c i a  c a r ,  a c c o r d -  

i n g  t o  y o u r  i n f o r m a t i o n ?  
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THE MAGISTRATE: M r .  Wa lp in ,  I t h i n k  you o u g h t  

t o  t r y  t h a t  o n e  o v e r .  

MR. WALPIN: Okay, I ' m  s o r r y ,  y o u r  Honor.  

Q Is i t  y o u r  i n f o r m a t i o n  t h a t  t h e r e  was a c a r  

i n  which  t h e  p e r s o n  who k i l l e d  M r .  G a r c i a  was s e a t e d  

wh ich  had been  f o l l o w i n g  t h e  G a r c i a  c a r  a s  i t  d r o v e  q u i t e  

a  d i s t a n c e  t o  r e a c h  t h e  p o i n t  a t  which t h e  k i l l i n g  t o o k  

p l a c e ?  

MR. TABAK: Your Honor,  I f a i l  t o  see t h e  

r e l e v a n c y  o f  any  o f  t h i s .  T h e r e f o r e  I o b j e c t .  

THE MAGISTRATE: F o r  r e a s o n s  o f  y o u r  own you 

i n t r o d u c e d  t h e  G a r c i a  k i l l i n g  i n t o  t h i s  p r e l i m i n a r y  h e a r -  

i n g .  

MR. TABAK: Y e s ,  s o  I c o u l d  i n t r o d u c e  t h e  t a p e  

wh ich  was made f o l l o w i n g  t h e  G a r c i a  k i l l i n g ,  r e l a t i n g  back  

t o  t h e  Roa a t t e m p t .  

MR. WALPIN: I f  M r .  Tabak w i l l  c o n c e d e  t h e r e  

i s  i n f o r m a t i o n  M r .  Arocena  was n o t  i n  t h e  c a r ,  t h a t  i s ,  

i n  which  t h e  k i l l e r ,  t h e  a l l e g e d  k i l l e r  was p r e s e n t ,  t h a t  

had  b e e n  f o l l o w i n g  t h e  G a r c i a  c a r ,  and t h a t  M r .  Arocena  

was n o t  t h e r e  i n  t h a t  v i c i n i t y  a t  t h e  t i m e  o f  t h e  k i l l i n g ,  

I w i l l  move on .  

MR. TABAK: I am p r e p a r e d  t o  c o n c e d e  t h a t  it 

i s  t o t a l l y  i r r e l e v a n t  t o  what  i s  b e f o r e  y o u r  Honor.  

Now, i f  M r .  Walp in  w a n t s  a  p r e s s  c o n f e r e n c e  h e  
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c a n  h o l d  o n e ,  b u t  I d o n ' t  see how i t  h a s S a n y  r e l e v a n c e  

t o  t h i s  c h a r g e  o r  a n y t h i n g  t h a t  p e r t a i n s  t o  i t .  

THE MAGISTRATE: Is  it  y o u r  p o s i t i o n  t h e n  

t h a t  t h e  G a r c i a  k i l l i n g  h a s  no  r e l e v a n c e  t o  t h i s  c h a r g e ?  

I f  t h a t ' s  y o u r  p o s i t i o n  t h e n  I w i l l  a s k  M r .   alpi in t o  

go  on .  

MR. TABAK: I t  i s  t h e  Government ' s  p o s i t i o n  

t h a t  w h e t h e r  M r .  Arocena was i n  t h e  f i r s t  c a r  t h a t  was 

f o l l o w i n g  M r .  G a r c i a  o r  t h e  second  c a r  t h a t  was f o l l o w i n g  

M r .  G a r c i a  i s  i r r e l e v a n t  t o  t h e  q u e s t i o n  o f  w h e t h e r  h e  

t o o k  p a r t  i n  t h e  i l l e g a l  i n t e r s t a t e  t r a n s p o r t a t i o n  o f  

e x p l o s i v e s  f rom New J e r s e y  t o  Manhat tan .  

The Government b e l i e v e s  t h a t  t h e  G a r i c a  murde r ,  

t o  t h e  e x t e n t  t h a t  it i s  a  b a s i s  f o r  i n t r o d u c i n t  t h e  t a p e  

r e c o r d i n g ,  and t o  t h e  e x t e n t  t h a t  i t  c o r r o b o r a t e s  o t h e r  

t h i n g s  t h i s  d e f e n d a n t  had s a i d ,  i s  r e l e v a n t .  

MR. WALPIN: Now, you Honor,  M r .  Tabak ,  who i s  

a  v e r y  a b l e  a t t o r n e y ,  c a r e f u l l y  worded t h a t ,  b u t  I d o n ' t  

t h i n k  i t ' s  f a i r  t o  M r .  Arocena .  H e  r a i s e d  t h e  q u e s t i o n  

o f  t h e  murder  of  M r .  G a r c i a  -- 

o b j e c t i o n .  

a g a i n .  

MR. TABAK: To s a v e  t i m e  I w i l l  w i thd raw t h e  

MR. WALPIN: Now w e  have  t o  g e t  t h e  q u e s t i o n  

THE MAGISTRATE: May w e  h a e  r e a d  back ,  
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(Pend ing  q u e s t i o n  r e a d  a s  p r & i o u s l y  

r e c o r d e d .  ) 

A Y e s ,  t h e r e  was a  c a r .  

Q And i s  i t  y o u r  i n f o r m a t i o n  t h a t  M&cA*rocena 

was n o t  i n  t h a t  c a r ?  
- - . - - r r u a , " - m  *.r-, mr-.-**rr r *m+4mw I 

Q L e t ' s  t a k e  i t  o n e  s t e p  a t  a  t i m e .  

Was h e  i n  t h a t  c a r ?  

T h a t  c a r ,  no. ' 

Q Now, you r e f e r r e d  t o  a  s e c o n d  c a r .  Am I 

c o r r e c t  t h a t  i t  i s  your  i n f o r m a t i o n  t h a t  t h a t  s econd  c a r  . dh 7,. * RFn 

w a s n ' t  i n  t h a t  v i c i n i t y  a t  t h a t  t i m e ?  
a%. L.. I -3. 

A Not  a t  t h e  t i m e  o f  t h e  s h o o t i n g .  - -  --..-.I- -1- 1 -SF 3 3 I I .L < .. --I* 
Q And a m  I c o r r e c t  t h a t  t h e r e  was i n f o r m a t i o n  

somebody i n  t h a t  s econd  c a r  t o  s t o p  t h e  whole  e p i s o d e ?  

A r e a s o n  f o r  t h a t .  

MR. WALPIN: Your Honor,  I w i s h  t h e r e  would 

b e  a n  i n s t r u c t i o n  t o  t h e  w i t n e s s  t o  answer  t h e  q u e s t i o n  

and  n o t  b e  someone who w i l l  v o l u n t e e r .  M r .  Tabak i s  a  

v e r y  a b l e  l a w y e r ;  I ' m  s u r e  h e  w i l l  b e  a b l e  t o  e l i c i t  --- 

THE MAGISTRATE: Agent  Lyons,  l i s t e n  c a r e f u l l y  

t o  t h e  q u e s t i o n  and  t r y  t o  answer  j u s t  t h e  q u e s t i o n  t h a t  

i s  a s k e d .  
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. 
BY MR. WALPIN: 

Q F i r s t ,  t o  make s u r e  t h e  r e c o r d  i s  c l ea r ,  i s  

it y o u r  i n f o r m a t i o n ,  o r  wha t  you  s a y  t h e  i n f o r m a t i o n  you 

t h a t  h e  a t t e  
a*&. . . . .. 2 .,*-. 

w h o l e  t h i n g  a n d  t h e n  g o t  l o s t ?  
d .# .- , ' - . "". - . d l .  ~ 

A Yes. 
. a x  "^I 

MR. WALPIN: Your Honor ,  I h a v e  n o  f u r t h e r  

q u e s t i o n s  o f  t h i s  w i t n e s s . '  

MR. TABAK: I h a v e  a  b r i e f  r e d i r e c t ,  y o u r  

Honor .  

THE MAGISTRATE: Ve ry  good.  

REDIRECT EXAMINATION 

BY MR. TABAK: 

Q Agen t  Lyons ,  I show you  wha t  h a s  been  marked  

as G o v e r n m e n t ' s  E x h i b i t  5 f o r  i d e n t i f i c a t i o n ,  wh ich  i s  a  

copy  o f  t h e  c o m p l a i n t  i n  t h i s  case -- 

MR. WALPIN: Oh, e x c u s e  m e ,  may I a s k  o n e  o t h e r  

q u e s t i o n  which  I j u s t  r e a l i z e d  I m i s s e d ?  

May I ,  w i t h  y o u r  H o n o r ' s  p e r m i s s i o n  a n d  

M r .  T a b a k ' s ?  

THE MAGISTRATE: P r o c e e d .  

CROSS EXAMINATION ( C o n t i n u e d )  

BY MR. WALPIN: 
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Q You h a v e  been  a n  FBI a g e n t  f o r  how many y e a r s ?  

Q And would  I b e  wrong t o  e s t i m a t e  t h a t  you  h a v e  

p r o b a b l y  s i g n e d  o r  s e e n  t h o u s a n d s  of c r i m i n a l  c o m p l a i n t s  

o f  t h i s  t y p e ?  I d o n ' t  mean o f  t h i s  n a t u r e  o f  t h i s  t i m e ,  

b u t  any  c r i m i n a l  c o m p l a i n t ?  

A Not  t h o u s a n d s ,  no .  

Q Hundreds?  

A Y e s .  

Q I f  you  d o n ' t  h a v e  a n  i n d i c t m e n t  you need  a  

c r i m i n a l  c o m p l a i n t  -- 

W e l l ,  I w i l l  w i t h d r a w  t h a t .  

Would I b e  wrong t o  s a y  t h i s  i s  t h e  f i r s t  t i m e  

you h a v e  e v e r  s e e n  whe re  t h e  c o n f i d e n t i a l  i n f o r m a n t  i s  t h e  

d e f e n d a n t  h i m s e l f ?  

A T h a t  I h a v e  s e e n  p e r s o n a l l y ?  

Q Yes. 

A Yes -- 

q u e s t  

MR. WALPIN: A l l  r i g h t ,  I h a v e  no  f u r t h e r  

. i o n s .  

A Oh, r a t h e r ,  t h a t  I h a v e  b e e n  i n v o l v e d  i n .  

Q A l l  r i g h t ,  b e e n  i n v o l v e d  i n .  

REDIRECT EXAMINATION 

BY MR. TABAK: 

Q Agen t  Lyons ,  d o  you  know why M r .  A rocena  was 
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n o t  i d e n t i f i e d  a s  a  c o n f i d e n t i a l  i n fo rmaAt  i n  t h i s  

c o m p l a i n t ?  

A Because  h e  was a t  t h e  t i m e  m i s s i n g  and  w e  

wan ted  t o  p r o t e c t  h i s  i d e n t i t y .  

Q Are  you aware  o f  any  o t h e r  r e a s o n s  why h i s  

i d e n t i t y  was n o t  i n d i c a t e d ?  

MR. WALPIN: I am g o i n g  t o  o b j e c t ,  and  I d o n ' t  

t h i n k  i t ' s  r e l e v a n t .  The r e a s o n  f o r  i t  -- 

MR. TABAK: Y o u ' r e  t h e  o n e  who -- 

THE MAGISTRATE : O v e r r u l e d .  

Counse l  w i l l  n o t  a r g u e  among t h e m s e l v e s .  

BY MR. TABAK: 

Q A r e  you aware  o f  any  o t h e r  r e a s o n  why h e  was 

n o t  i d e n t i f i e d  by name a s  a  c o n f i d e n t i a l  i n f o r m a n t ?  

A We d i d n ' t  want  t h e  p e o p l e  who he  t o l d  u s  a b o u t  

t o  know t h a t  h e  was t h e  p e r s o n  t h a t  was t e l l i n g  u s .  

Q Why was t h a t ?  

A S e v e r a l  r e a s o n s .  H i s  f a m i l y  was s t i l l  l i v i n g  

i n  Miami and p o s s i b l e  r e t a l i a t i o n  a g a i n s t  them and  h i m s e l f .  

Q Now a s i d e  from a  t y p o g r a p h i c a l  e r r o r  i n  

P a r a g r a p h  11 o f  t h i s  c o m p l a i n t  where  it s a y s  1982 i n s t e a d  

o f  1 9 8 0 ,  was t h i s  c o m p l a i n t  and  is t h i s  c o m p l a i n t  t o  t h e  

b e s t  o f  y o u r  knowledge a c c u r a t e ?  

A Yes, it i s .  

Q I d i r e c t  y o u r  a t t e n t i o n  t o  P a r a g r a p h  6 and  I 
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a s k  you t o  r e a d  t h a t  t o  y o u r s e l f .  

A Yes? 

Q Does t h a t  r e f r e s h  y o u r  r e c o l l e c t i o n  w i t h  r e g a r d  

t o  any c o n v e r s a t i o n s  you had w i t h  M r .  Arocena? 

A Yes. 

Q I n  what  r e g a r d  d o e s  it r e f r e s h  y o u r  r e c o l l e c t i o n '  

A H e  s t a t e d  t h a t  h e  t r a n s g o ; t e d , " i t  f rom N e w  J e r s e y  
P . l . W 4 v l l , +  .-lil\ " *  .-.-n 6, ..c*, .r. 4 . , . m  

t o  N e w  York i n  a  r e n t e d  v e h i c l e .  -- <- I -  .. W - F .  A ^ ." - re.. f 

Q T h a t  i s  someth ing  M r .  Arocena t o l d  d i r e c t l y  

t o  you? 

A Yes. 

Q Now what  i s  t h e  r e a s o n  why f o l l o w i n g  t h e  

i n t e r v i e w s  i n  l a t e  September  1982 M r .  Arocena  was p e r m i t t e d  

t o  r e t u r n  t o  F l o r i d a ?  

t h a t  was s t i l l  i n  t h e  p o s s e s s i o n  p e o p l e  and  ---. . . . r . "T 0 *,- 

MR. WALPIN: O b j e c t i o n ,  a g a i n ,  u n l e s s  t h i s  

w i t n e s s  was p r e s e n t .  

THE MAGISTRATE : O v e r r u l e d .  

I d o n ' t  t h i n k  i t ' s  e s s e n t i a l  t o  t h e  c h a r g e  

h e r e .  

Go a h e a d .  

i n  t h e  -- t h  
*-' 

o f  t h e  Roa 
.w*+fr--t lhc*ui -- 
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d e v i c e .  

Q Did h e ,  i n  f a c t ,  v o l u n t a r i l y  t u r n  o v e r  t o  t h e  

FBI e i t h e r  t h e  e x p l o s i v e s  o r  t h e  d e t o n a t o r ?  

A No, h e  d i d  n o t .  

MR. TABAK: Your Honor,  t h e  Government h a s  no 

f u r t h e r  q u e s t i o n s .  

THE MAGISTRATE: L e t ' s  see i f  M r .  Walpin h a s  a n y .  

10 1 B Y M R .  WALPIN: 

8 

9 

Q I n  y o u r  d i r e c t  tes t i r r iony it was r e c o l l e c t i o n  

M r .  Arocena  had  n o t  s a i d  a n y t h i n g  a b o u t  t a k i n g ,  p h y s i c a l l y  

t a k i n g  t h e  e x p l o s i v e  d e v i c e  i n  h i s  own c a r  f rom New J e r s e y  

MR.  WALPIN: I j u s t  h a v e  a  c o u p l e .  

RECROSS EXAMINATION 

t o  N e w  York,  d o  you r e c a l l  t h a t ?  

A No, I d o n ' t  r e c a l l  s a y i n g  t h a t  h e  d i d  n o t  

s a y  t h a t .  I d o n ' t  t h i n k  -- 

Q When you w e r e  a s k e d  a b o u t  t h e  s u b j e c t  you d i d  

n o t  t e s t i f y  t h a t  h e  had t o l d  you -- 

A R i g h t .  

Q -- t h a t  he  had t a k e n  i t ,  p h y s i c a l l y  t a k e n  it i n  

h i s  own c a r  f rom N e w  J e r s e y  t o  N e w  York? 

A T h a t ' s  c o r r e c t .  

Q Where i n  P a r a g r a p h  6 d o e s  it s a y  t h a t  h e  

p h y s i c a l l y  t o o k  t h e  bomb o r  e x p l o s i v e  d e v i c e  f rom N e w  

J e r s e y  t o  N e w  York i n  h i s  own c a r ?  
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A H e  s a i d  h e  was an  a c c o m p l i c e .  

Q Agent  Lyons ,  I t h i n k  you know t h e  meaning  of 

t h e  t e r m  " a c c o m p l i c e , "  d o  you? 

A Y e s  -- i f  y o u r  q u e s t i o n  i s ,  i s  it i n  h e r e  t h a t  

h e  t o o k  i t ,  t h e  answer  i s  y e s  -- I mean, i t ' s  n o t  i n  t h e r e .  

Q An a c c o m p l i c e  i s  w h a t ,  t o  y o u r  u n d e r s t a n d i n g ?  

I ' m  n o t  a s k i n g  you t o  g i v e  a  l e g a l  o p i n i o n .  

A An a c c o m p l i c e  c o u l d  b e  many t h i n g s .  Someone 

who a s s i s t s .  

Q I n  any way, i s  t h a t  c o r r e c t ?  

A I n  any  way. 

Q I t  c a n  b e  i n  any  way a s  a n  a l l e g a t i o n  w i t h o u t  

r e g a r d  t o  w h e t h e r  you p h y s i c a l l y  were p r e s e n t ,  i s n ' t  t h a t  

c o r r e c t ?  

A C o r r e c t .  

Q And you u n d e r s t a n d  t h a t ?  

A Y e s .  

Q Now, a g a i n  p o i n t  o u t  -- I a s k  you t o  p o i n t  o u t  

t o  m e  a n y t h i n g  o t h e r  t h a n  t h e  word a c c o m p l i c e  which  you 

s a y  c a u s e d  you t o  r e f r e s h  y o u r  r e c o l l e c t i o n  i n  y o u r  

t e s t i m o n y  t h a t  you s a y  M r .  Arocena  p e r s o n a l l y  t o l d  you 

t h a t  h e  had  p e r s o n a l l y  t a k e n  it from N e w  J e r s e y  t o  N e w  

York i n  h i s  c a r .  

A I r e c a l l  t h a t .  

Q You do?  
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A Yes? 

Q But  t h e r e  i s  n o t h i n g  i n  t h i s  p a r a g r a p h  t h a t  

s a y s  t h a t ?  

A No, t h e r e  i s  n o t .  

Q When you s a y  n o ,  w e  h a v e  a  d o u b l e  n e g a t i v e .  

Am I c o r r e c t  t h a t  t h e r e  i s  n o t h i n g  i n  t h e  p a r a g r a p h  t h a t  

s a y s  t h a t ?  

A You a r e  c o r r e c t .  

Q By t h e  way, you o b s e r v e  -- you see m e  c a r r y i n g  

t h i s  b r i e f c a s e ,  d o  you n o t ?  

A Yes. 

Would you n o r m a l l y  r e f e r  t o  t h i s  a s  s a y i n g  

t h a t  Walp in  o b s e r v e d  someone c a r r y i n g  t h i s  b r i e f c a s e ?  

A I d o n ' t  u n d e r s t a n d  t h e  q u e s t i o n .  

THE MAGISTRATE: M r .  Wa lp in ,  I t h i n k  maybe 

you  g o t  y o u r  names mixed up.  Why d o n ' t  you t r y  t h a t  

o v e r ?  

MR. WALPIN: I w i l l  t r y  i t  o v e r ,  b u t  I d i d  

mean m y s e l f ,  and  t h a t  i s  t h e , p r o b l e m .  

THE MAGISTRATE: Okay. 

MR. WALPIN: T h a t ' s  e x a c t l y  . t h e  p o i n t .  Your 

Honor h a s  c a u g h t  i t .  

BY MR. WALPIN : 

Q I f  you  were t o  d e s c r i b e  what  I ' v e  b e e n  d o i n g  

h e r e ,  you would s a y  Walp in  i s  c a r r y i n g  t h e  b r i e f c a s e ,  i s  
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t h a t  f a i r ?  

A 

Q 

t h a t  f a i r ?  

A 

Lyons - r e c r o s s  

Yes. 

T r a n s p o r t i n g  t h e  b r i e f c a s e ,  i f  you w i l l ,  i s  

W e l l ,  you a r e  j u s t  s t a n d i n g  t h e r e ,  and  s o  -- 

( M r .  Walpin t a k e s  s e v e r a l  s t e p s .  ) 

Now y o u ' r e  t r a n s p o r t i n g  it. 

Would i t  b e  normal  f o r  you t o  s a y  t h a t  Walp in  

o b s e r v e d  t h e  t r a n s p o r t a t i o n  o f  t h e  b r i e f c a s e ?  Would you 

s a y  t h a t  a b o u t  what  I was d o i n g ?  

A Y o u ' r e  d o i n g  i t ,  and  I s u p p o s e  you a r e  o b s e r v i n g  

i t ,  what  you a r e  d o i n g .  

Q Would you n o r m a l l y  s a y  t h a t ?  

A No, I w o u l d n ' t  n o r m a l l y  s a y  t h a t .  

Q But  a r e n ' t  t h o s e  words  i n  y o u r  c r i m i n a l  

c o m p l a i n t  when you s a y  M r .  Arocena o b s e r v e d  t h e  t a k i n g  

o f  t h e  bomb f rom New J e r s e y  t o  N e w  York? 

MR. TABAK: Your Honor,  I o b j e c t  o n  t h e  ground  

t h a t  i t  i s  i r r e l e v a n t .  I f  a l l  h e  d i d  was o b s e r v e  a s  a n  

a c c o m p l i c e  t h a t ' s  s t i l l  s u f f i c i e n t ,  and  I t h i n k  t h e  a g e n t  

h a s  t e s t i f i e d  i n  any e v e n t  -- 
- - -  - - - - - -  - - - -  - - - - - -  - - - - - - -  - - - -  - - - -  

THE MAGISTRATE: I u n d e r s t a n d  t h e  p o i n t  

M r .  Walp in  i s  making ,  and it  p r o b a b l y  i s  n o t  v e r y  sub-  

s t a n t i a l ,  b u t  I w i l l  a l l o w  him t o  p u r s u e  i t .  

MR. WALPIN: I h a v e  no  f u r t h e r  q u e s t i o n s ,  y o u r  
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Honor,  o f  t h i s  w i t n e s s .  a 

THE MAGISTRATE: Any th ing  f u r t h e r ?  

MR. TABAK: No, y o u r  Honor,  t h e  Government h a s  

no  f u r t h e r  q u e s t i o n s  o f  t h i s  w i t n e s s .  

THE MAGISTRATE: A l l  r i g h t ,  Agent  Lyons ,  you 

c a n  l e a v e  t h e  s t a n d .  

( W i t n e s s  e x c u s e d . )  

MR. TABAK: The Government s u b m i t s  we have  

d e m o n s t r a t e d  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  e x p l o s i v e s  

were t r a n s p o r t e d  f rom o u t  o f  s t a t e  i n t o  N e w  York o n  o r  

a b o u t  t h e  d a t e  i n d i c a t e d  i n  t h e  c o m p l a i n t ,  and  t h a t  t h i s  

d e f e n d a n t  d i d  i t .  

MR. WALPIN: Your Honor,  I d o n ' t  b e l i e v e  t h a t  

t h e r e  i s  p r o b a b l e  c a u s e  shown f o r  t h e  i n t e r s t a t e  t r a n s -  

p o r t a t i o n  t h i s  p o i n t ,  and would a s k  y o u r  Honor 

r u l e  t o  t h a t  e f f e c t  a s  t o  p r o b a b l e  c a u s e .  

I would s t a t e  i f  y o u r  Honor h o l d s  t h a t  t h e r e  

i s ,  o u t  c a n d o r  d o  have  a  w i t n e s s  c a l l .  

THE MAGISTRATE: I a m  s a t i s f i e d  t h a t  t h e r e  

i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  i n t e r s t a t e  t r a n s p o r t a t i o n  

d i d  o c c u r ,  and  t h a t  M r .  Arocena  commit ted  t h e  crime. 

MR. WALPIN: Your Honor,  I t h i n k  u n d e r  t h e  

r u l e s  -- f i r s t  o f  a l l ,  u n d e r  t h e  r u l i n g  y o u r  Honor made 

b e f o r e ,  I t h i n k  w e  a r e  e n t i t l e d  t o  h a v e  M r .  Wack t a k e  

t h e  w i t n e s s  s t a n d .  
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THE MAGISTRATE: I d o n ' t  t h i n k  s o .  The  

t e s t i m o n y  i s  s u f f i c i e n t  w i t h o u t  r e g a r d  t o  any  c o n v e r s a t i o n s  

t h a t  M r .  A rocena  may h a v e  had  w i t h  Agen t  Wack. 

I t h i n k  t h e r e  was ample  t e s t i m o n y  i n  t h e  d i r e c t  

t e s t i m o n y  f rom Agen t  Lyons .  

MR. WALPIN: Your Honor ,  I t h i n k  t h e r e  was 

s p e c i f i c  t e s t i m o n y  t h a t  h e  g a v e  r e l a t i n g  t o  wha t  M r .  

A rocena  was  a l l e g e d  t o  h a v e  s a i d  t o  M r .  Wack. 

THE MAGISTRATE: The p o i n t  i s  t h a t  Agen t  Lyons  

h i m s e l f  h e a r  s t a t e m e n t s  f rom M r .  Arocena  a b o u t  p l a c e m e n t  

o f  bombs and  c o n f i r m e d  t h e  u s e  o f  e x p l o s i v e s ,  and  t h e  

a d m i s s i o n  t h a t  h e  p a r t i c i p a t e d  i n  t h e  t r a n s p o r t a t i o n  of 

t h e  e x p l o s i v e s  i n t e r s t a t e .  T h a t  i s  enough .  T h e r e  i s  

d i r e c t  t e s t i m o n y  f rom t h e  a g e n t  c o r r o b o r a t e d  by t h e  o t h e r  

e v i d e n c e .  

MR. WALPIN: Your Honor ,  i n  o r d e r  t o  a v o i d  any  

c o n t i n u a t i o n  a n d ,  o f  c o u r s e ,  y o u r  Honor '  s r u l i n g  

g o i n g  t o  b e  y o u r  H o n o r ' s  r u l i n g  -- b u t  s i n c e  I h a v e  a s k e d  

t o  p r e s e n t  t h e  m o t i o n  f o r  b a i l ,  I would l i k e  t o  p r e s e n t  

some e v i d e n c e  o n  t h a t  and  t h e n  a s k  you t o  make b o t h  

d e c i s i o n s  a f t e r  t h a t .  

MR. TABAK: The Government  o b j e c t s  t o  t h a t .  

THE MAGISTRATE: I d o n ' t  u n d e r s t a n d  w h a t  you 

a re  s a y i n g .  

I h a v e  h e a r d  t h e  t e s t i m o n y  o f  p r o b a b l e  c a u s e ;  
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T h a t ' s  my r u l i n g .  I ' m  n o t  g o i n g  t o  h o l d  t h e  b a i l  

h e a r i n g  and t h e n  change  my mind a b o u t  p r o b a b l e  c a u s e .  

MR. WALPIN: Your Honor,  t h e  f a c t  t h a t  y o u r  

Honor may s a y  on  t h e  ~ o v e r n m e n t ' s  one  w i t n e s s  t h a t  y o u r  

Honor f i n d s  p r o b a b l e  c a u s e  -- 

THE MAGISTRATE: D o  you want  t o  p u t  o n  a  

w i t n e s s  on b o t h  t h i n g s ?  

MR. WALPIN: Yes. 

THE MAGISTRATE: I d o n ' t  have  any o b j e c t i o n .  

MR. TABAK: The Government would a s k  f o r  a n  

o f f e r  o f  p roo f  a s  t o  what  he  i n t e n d s  t o  d e m o n s t r a t e  and 

what  h e  i s  g o i n g  t o  n e g a t e  a b o u t  p r o b a b l e  c a u s e .  

MR. WALPIN: Your Honor,  I d o n ' t  t h i n k  i n  

t h i s  s i t u a t i o n  I h a v e  t o  make a n  o f f e r  o f  p r o o f ,  s i n c e  

t h e  same e v i d e n c e  w i l l  go  on t h e  b a i l ,  and i t  i s  t h e  same 

w i t n e s s ,  Agent Wack, and I d o n ' t  t h i n k  I have  t o  t e l e g r a p h  

i n  advance  t o  Agent  Wack o r  t o  t h e  Government what  I 

would go i n t o .  

The f a c t  i s  t h a t  u n d e r  Ru le  5 -  (1) t h e  d e f e n d a n t  

i s  g i v e n  a b s o l u t e  r i g h t  t o  i n t r o d u c e  e v i d e n c e  i n  h i s  own 

beha l f  ; a d -  s i n c e  t-hat- ewidenee-, I -  zepresent t~ - y ~ u r - ~ o n o - r ~  

w i l l  g o  f o r  t h e  b a i l  a p p l i c a t i o n  a s  w e l l ,  I t h i n k  it 

would be more e x p e d i t i o u s  j u s t  t o  p r o c e e d .  

MR. TABAK: The Government s t r e n u o u s l y  o b j e c t s  

u n l e s s  t h e r e  i s  some b a s i s  t h a t  c a n  be  s e t  f o r t h  i n  a n  
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. 
o f f e r  o f  p r o o f  a s  t o  wha t  i t  i s  t h a t  h e  e x b e c t s  t h e  a g e n t  

i s  g o i n g  t o  s a y  t h a t  i s  g o i n g  t o  n e g a t e  t h k  p r o b a b l e  

c a u s e .  W e  d o n ' t  f e e l  h e  s h o u l d  b e  a l l o w e d  t o  c a l l  him 

and  w a s t e  e v e r y b o d y ' s  t i m e  h e r e .  H e  had e x t e n s i v e  c r o s s -  

e x a m i n a t i o n  o f  t h e  f i r s t  a g e n t ;  h e  c l e a r l y  o n l y  w a n t s  t o  

u s e  i t  a s  a  d i s c o v e r y  d e v i c e ,  and i t ' s  n o t  t h e  p r o p e r  

f u n c t i o n ,  and  t h e r e  i s  no r e a s o n  t o  j o i n  a b a i l  h e a r i n g  

w i t h  a  p r o b a b l e  c a u s e  h e a r i n g .  

THE MAGISTRATE: C o u n s e l ,  it seems t o  m e  t h a t  

M r .  T a b a k ' s  p o i n t  i s  w e l l  t a k e n .  

U n l e s s  you h a v e  some r e a s o n  t o  b e l i e v e  t h a t  

t h e  Government a g e n t  i s  g o i n g  t o  h a v e  t e s t i m o n y  t h a t ' s  

g o i n g  t o  h e l p  y o u r  c l i e n t ,  and  t h a t  i s  g o i n g  t o  u t t e r l y  

r e f u t e  t h e  showing o f  p r o b a b l y  c a u s e  made by t h e  o t h e r  

a g e n t ,  I t h i n k  h e ' s  q u i t e  c o r r e c t .  

MR. WALPIN: Your Honor ,  don '  t t h i n k  t h a t  

g i v e n  t h e  manda to ry  r e q u i r e m e n t  o f  R u l e  5 .  (1) ( a )  t h a t - w e  

s h o u l d  p r o c e e d  by j u s t  p u t t i n g  a  t o t a l  b l o c k  i n  f r o n t  

o f  t h e  w i t n e s s  I w i s h  t o  c a l l ,  p a r t i c u l a r l y  s i n c e  a s  a  

m a t t e r  o f  p r a c t i c a l  e f f i c i e n c y  t h a t  w i t n e s s '  t e s t i m o n y  

i s  r e l e v a n t  t o  t h e  q u e s t i o n  o f  t h e  b a i l  h e a r i n g ,  t h e  b a i l  

a p p l i c a t i o n .  

I f  what  y o u r  Honor i s  s a y i n g ,  f o r  some r e a s o n  

t h a t  I c a n n o t  u n d e r s t a n d ,  t h a t  w e  mus t  h a v e  a c u t  o f f  on  

t h e  p r o b a b l y  c a u s e  h e a r i n g  and  have  a  d e c i s i o n  o n  t h a t  
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f o r  some r e a s o n  t h a t  c a n ' t  w a i t  an h o u r ,  u n t i l  y o u r  

Honor h e a r s  t h e  o t h e r  e v i d e n c e ,  y o u r  Honor can  t h e n  

d e c i d e  t h a t  i t  d o e s n ' t  change  y o u r  H o n o r ' s  mind,  and I 

d o n ' t  s e e  t h e  harm o r  any  r e a s o n  f o r  u s  t o  engage  i n  a  

l e g a l  d i s c u s s i o n  a s  t o  w h e t h e r  o r  n o t  we a r e  e n t i t l e d  t o  

have  i t  on t h e  r e c o r d .  

THE MAGISTRATE: I t  seems t o  m e  t h e  i s s u e  i s  

p r o b a b l e  c a u s e ,  and t h e  i s s u e s  on b a i l  a r e  t o t a l l y  d i f f e r -  

e n t ,  t o t a l l y  u n r e l a t e d ,  and I d o n ' t  see any r e a s o n  t h e y  

s h o u l d  b e  c o n f u s e d .  I t h i n k  you o u g h t  t o  b e  a b l e  t o  

t e l l  me what  it i s  t h a t  you t h i n k  you w i l l  b e  a b l e  t o  show 

w i t h  r e g a r d  t o  p r o b a b l e  c a u s e .  

MR. WALPIN: Your Honor,  i n  p a r t  I w i l l  make 

t h e  r e p r e s e n t a t i o n  t h a t  w e  w i s h  t o  show t h a t  t h e  s t a t e -  

men t s  t h a t  have  been  t e s t i f i e d  t o  a r e  i n a d m i s s i b l e  u n d e r  

t h e  C o n s t i t u t i o n  -- 

THE MAGISTRATE: T h a t ' s  c l e a r l y  n o t  a  m a t t e r  

f o r  a p r o b a b l e  c a u s e  h e a r i n g .  B r i n g  on a m o t i o n  t o  

s u p p r e s s .  

MR. WALPIN: Your Honor,  I r e s p e c t f u l l y  d i s -  

a g r e e  w i t h  your  Honor -- 
- - - -  - - -  - - - -  - - -  - - ~  

THE MAGISTRATE: I t ' s  r i g h t  i n  t h e  r u l e s .  

MR. WALPIN: Y e s ,  you r  Honor,  I r e a l i z e  t h a t  

it i s ,  and I was g o i n g  t o  s t a t e  t o  y o u r  Honor t h a t  I d o  

r e a l i z e  it i s  d i r e c t l y  i n  t h e  r u l e ,  b u t  I t h i n k  y o u r  
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Honor w i l l  a g r e e  w i t h  m e  t h a t  n o  r u l e  o f  t h e  R u l e s  of  

C r i m i n a l  P r o c e d u r e  c a n  e v e r  r e s c i n d  a c o n s t i t u t i o n a l  

r i g h t .  

THE MAGISTRATE: T h a t  i s n ' t  what  I am s a y i n g .  

I ' m  s a y i n g  t h a t  t h e  p r o b a b l e  c a u s e  h e a r i n g  i s  n o t  t h e  

t i m e  t o  l i t i g a t e  t h e  q u e s t i o n  o f  a d m i s s i b i l i t y  o f  t h a t  

n a t u r e .  

MR. WALPIN: Your Honor ,  i f  y o u r  Honor w i l l  

h e a r  me o n  t h a t ,  I t h i n k  a s  a  m a t t e r  o f  l aw,  y o u r  Honor,  

I mus t  r e s p e c t f u l l y  d i s a g r e e ,  b e c a u s e  t h e  C o n s t i t u t i o n  

c o n t a i n s  t h e  r e q u i r e m e n t  o f  p r o o f  o f  p r o b a b l e  c a u s e .  

The  c o n s t i t u t i o n  a l s o  c o n t a i n s  t h a t  t h e  r e q u i r e m e n t s  w i t h  

r e g a r d  t o  n o t  f o r c i n g  o r  c o m p e l l i n g  by any  means i n c r i m i n -  

a t i n g  e v i d e n c e  a g a i n s t  o n e s e l f ,  and  I t h i n k ,  y o u r  Honor,  

i f  I may p o s e  a  h y p o t h e t i c a l  -- and I ' m  n o t  s u g g e s t i n g  

t h e s e  a r e  t h e  f a c t s  h e r e  -- i f  y o u r  Honor had  t h e  Government 

come i n  h e r e  w i t h  an  a l l e g e d  c o n f e s s i o n  g i v e n  by someone, 

wh ich  had a l l  o f  t h e  e l e m e n t s ,  and  t h e  d e f e n d a n t  wanted  

t o  p u t  i n  e v i d e n c e  t h e  f a c t  t h a t  h e  was h e l d  up by h i s  

f i n g e r n a i l s  f o r  two d a y s  b e f o r e  h e  g a v e  t h a t  s t a t e m e n t ,  I 

c a n n o t  b e l i e v e  t h a t  you r  ~ o n o ' w o u l d  s i t  t h e r e  and  f i n d  

p r o b a b l e  c a u s e  on  t h e  b a s i s  o f  t h a t  c o n f e s s i o n .  

g r a n t  t h a t ' s  e x t r e m e  c a s e ,  b u t  

t h e  f a c t  -- 

THE MAGISTRATE: T h a t ' s  a  d i f f e r e n t  q u e s t i o n .  
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MR. WALPIN: No, it isn't, your Honor, 

respectfully. That is the question I am posing. 

THE MAGISTRATE: You're saying'that the 

admission may not be at all probative. It is a different 

question. 

MR. WALPIN: I'm saying -- 

THE MAGISTRATE: You're saying an admission 

was obtained under such extreme duress that I should 

conclude that it is a pack of lies regardless of whether 

it's admissible. That's a different thing. 

But if you're going to argue the technicalities 

of the Miranda rights and whether or not it was given at 

this point or at that point without any suggestion of 

duress or whatever, and thoroughly probative but perhaps 

inadmissible, I don't think that's a matter for this 

proceeding. I think it's a matter for a motion to 

suppress. 

MR. WALPIN: Your Honor, I respectfully except. 

THE MAGISTRATE: I take it you want to make 

your bail application. 

p p p p p p p p p p p - - - - - - - - - - -  

- - - - - - - - - - - - - - - - - -  

Has anyone made a call to Judge Duffy or the 

Part I Judge? Because I do believe that this matter 

should first be brought to the attention of the District 

J jdge. 

MR. TABAK: I had thought your Honor said you 
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were  g o i n g  t o  c a l l ,  s o  we d i d n ' t  make any c a l l .  

.! :. 
! .' I ,' , ,- 

MR. TABAK: A l l  r i g h t ,  t h e n  l e t  m e  d o  t h a t .  -- 

P e r h a p s  we w i l l  c a l l  Judge  Duffy o r  t h e  P a r t  I 

J u d g e .  

Now l e t  m e  j u s t  p u t  you on n o t i c e  on t h e  

t i m i n g .  

Assuming t h a t  t h e  Judge  does  want  me t o  go  

f o r w a r d  w i t h  t h i s ,  I ' m  g o i n g  t o  b r e a k  t h i s  a f t e r n o o n  h e r e  

a t  4 : 4 5 .  M a g i s t r a t e  Buchwald i s  g o i n g  t o  t a k e  o v e r  f o r  

m e  f o r  t h e  a r r a i g n m e n t s ,  and  s o  on .  

Now i f  you t h i n k  t h a t  h i s  m a t t e r  w i l l  t a k e  some 

t i m e ,  w e  c a n  meet  a g a i n  tomorrow morning a t  10  o ' c l o c k .  

The o t h e r  t h i n g ,  t h i s  cour t room i s  -- I see 

o t h e r  p e o p l e  who have  been  w a i t i n g ,  and which  r e a l l y  s h o u l d  

t a k e  p r e c e d e n c e  o v e r  a  b a i l  h e a r i n g .  

MR. TABAK: Your Honor, i f  I may r e s p o n d  t o ,  

t h a t ,  t h e  Government s e e s  no r e a s o n  o r  no need  f o r  

Agent  Wack t o  b e  t e s t i f y i n g  a t  a  b a i l  h e a r i n g .  I d o n ' t  

t h i n k  t h a t  t h e r e  i s  a n y t h i n g  t h a t  M r .  Walp in ,  who h a s  

g o t t e n  a  c e r t a i n  amount o f  d i s c o v e r y  i n  t h i s  m a t t e r  t h a t  

h e  w i l l  p r o b a b l y  i n t r o d u c e  t h a t  w e  c a n ' t  a g r e e  on. 

I don ' t -  t h i n k  t h e  b a i l  h e a r i n g  n e e d s t o  be- e x t e n s i v e .  

I would f u r t h e r  t e l l  y o u r  Honor t h a t  I am 

t i e d  up a l l  d a y  tomorrow w i t h  s e v e r a l  w i t n e s s e s  who a r e  

coming i n  from o u t  of t h e  s t a t e ,  and I c a n ' t  p o s s i b l y  
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c a n c e l  them.  

THE MAGISTRATE: P e r h a p s  you  c o u l d  g e t  somebody 

t o  s t a n d  i n  f o r  you  o n  t h i s .  

MR. WALPIN: Your Honor ,  w i t h  a l l  d u e  r e s p e c t  

t o  M r .  Tabak  o n  t h e  q u e s t i o n  o f  t h e  w i t n e s s ,  t h i s  i s  n o t  

b a i l  o f  $ 1 0 , 0 0 0 .  T h i s  i s  a m i l l i o n  d o l l a r s  b a i l  whe re  

somebody h a s  a l r e a d y  b e e n  i n  j a i l  f o r  two  m o n t h s ,  a n d ,  

v e r y  f r a n d k l y ,  a  m i l l i o n  d o l l a r s  b a i l ,  I t h i n k  a l l  o f  u s  

c a n  a g r e e ,  i s  t h e  e q u i v a l e n t  o f  n o  b a i l  h e r e ,  and  I t h i n k  

i t ' s  a  v e r y  s e r i o u s  q u e s t i o n ,  I t h i n k  p a r t i c u l a r l y  w i t h  

r e g a r d  t o  t h e  f a c t s  i n v o l v e d  h e r e ,  and  some o f  wh ich  y o u r  

Honor h a s  a l r e a d y  h e a r d ,  a n d  s o  t h a t ' s  why I t h i n k  i t  

would  b e  a  w a s t e  o f  j u d i c i a l  t i m e  i f  y o u r  Honor d i d  n o t  

h e a r  t h e  rest  o f  t h i s .  

THE MAGISTRATE: I f  t h e  G o v e r n m e n t i s  p r e p a r e d  

t o  a g r e e  t o  t h e  f a c t s  t h a t  you t h i n k  c a n  b e  e l i c i t e d  by  ~ 

t h e  t e s t i m o n y  o f  Agen t  Wack, i t  d o e s  seem t o  m e  i t  would  

be q u i t e  u n n e c e s s a r y  t o  c a l l  Agent  Wack. 

MR. WALPIN: Your Honor ,  I t h i n k  it i s  i n  t h e  

p r a c t i c a l i t i e s  a n  u n f a i r  i m p o s i t i o n  b e c a u s e  M r .  Tabak  -- 

a n d  a g a i n  I h a v e  g r e a t  r e s p e c t  f o r  h im,  b u t  h e  i s  a n  

a d v o c a t e  h e r e  -- t o  r e q u i r e  i n  a d v a n c e ,  f o r  m e  t o  d i s c u s s  
- - - - -  - - - - -  - - - -  -~~~ 

- - - - -  - - - 
- - - - -  - - - -  

w i t h  M r .  T a b a k ,  when I t h i n k  i t  would b e  more  e x p e d i t i o u s  

a n d  o u r  r i g h t  t o  h e a r  f r om t h e  a g e n t  who h a s  c e r t a i n  

f a c t s  w h i c h  w e  b e l i e v e  w i l l  s u p p o r t  t h e  r e q u e s t e d  r e d u c t i o n  
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o f  t h e  b a i l .  

THE MAGISTRATE: C o u n s e l ,  b a i l  i s  a  j u d i c i a l  

i n q u i r y .  I t ' s  n o t  an  a d v e r s a r y  p r o c e e d i n g ,  and  you 

d o n ' t  h a v e  t h e  same r i g h t s  t o  c a l l  w i t n e s s e s  whenever  

you wan t  i n  o r d e r  t o  p r o v e  y o u r  c a s e  o r  make i t  more 

d r a m a t i c .  I t  i s  n o t  t h i s  k i n d  o f  a c a s e ,  and  I ' m  t e l l i n g  

you  t h a t  u n l e s s  you c a n  g i v e  m e  some b e t t e r  r e a s o n  t h a n  

you  h a v e  g i v e n  m e ,  I d o n ' t  s e e  any r e a s o n  why you  c a n ' t  

a t t e m p t  t o  a g r e e  w i t h  M r .  Tabak a s  t o  wha t  t h e  f a c t s  

a r e .  

A f t e r  a l l ,  what  a r e  t h e  f a c t s  we a r e  t a l k i n g  

a b o u t ?  Where d o e s  h e  l i v e ?  Where d o e s  h e  work? 

And t h i s  k i n d  o f  t h i n g .  I t a k e  i t  you a r e  n o t  t a l k i n g  

a b o u t  a n y t h i n g  t h a t  a n y t h i n g  t o  d o  w i t h  t h e  f a c t s  o f  t h i s  

c a s e .  

MR. WALPIN: Oh, y e s ,  y o u r  Honor. 

What you have  i n  t h i s  c a s e  i s  -- and I know 

t h e  Government d o e s  t h i s ,  and I am n o t  a t  t h i s  p o i n t  

s u g g e s t i n g  any  cr i t ic ism -- t h e y  h a v e  a  s i n g l e  c o m p l a i n t  

wh ich  i s  a  c h a r g e  o f  b e i n g  i n v o l v e d  i n  t h e  t r a n s p o r t a t i o n  

a c r o s s  s t a t e  l i n e s  o f  an  e x p l o s i v e  d e v i c e ,  and  wha t  t h e y  

t h e n  d o  i s  u s e  t h a t  a s  t h e  a l l e g a t i o n  t o  a r r e s t  him and  

h o l d  him; b u t  t h e n  t h e y  g o  o f f  i n t o  t h e  whole  w o r l d  t o  

d i s c u s s  why a  m i l l i o n - d o l l a r  b a i l  o u g h t  t o  be imposed 

on him. 
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I f  a l l  w e  have  h e r e  i s  t h i s  c o m p l a i n t ,  your  

Honor,  w e  would n o t  b e  h e r e  w i t h  a  m i l l i o n  d o l l a r s  b a i l .  

THE MAGISTRATE: L e t  m e  p u t  i t  t h i s  way t h e n .  

I have  n o t  h e a r d  a n y t h i n g  a b o u t  b a i l  y e t .  

I f  t h e  Government i s  go ing  t o  a t t e m p t  t o  p rove  t h a t ,  i n  

g e n e r a l ,  M r .  Arocena i s  a  v e r y  bad c h a r a c t e r ,  i n v o l v e d  

i n  v e r y  many o t h e r  crimes, I w i l l  a l l o w  you t o  a t t e m p t  

t o  c o u n t e r  t h a t  --- 

MR. WALPIN: F.ine,  your  Honor. 

THE MAGISTRATE: With wha teve r  e v i d e n c e  you 

choose  t h a t  you t h i n k  a p p r o p r i a t e ,  i f  t h a t ' s  what t h e  

p o i n t  i s .  

MR. TABAK: May I make a  b r i e f  s t a t e m e n t ?  

THE MAGISTRATE: Y e s .  

MR. TABAK: The b a i l  was s e t  a t  a  m i l l i o n  

d o l l a r s  by Judge  Duffy b e f o r e  t h e  Government haddone  an  

e x t r e m e l y  i n t e n s i v e  s e a r c h  o v e r  a  n i n e  and a  h a l f  n o n t h s  

p e r i o d  t o  l o c a t e  Arocena,  who was a  f u g i t i v e ,  and i t ' s  

h a r d  f o r  me t o  imagine  what  M r .  Walpin i s  go ing  t o  come 

up w i t h  t h a t  w i l l  change  t h e  f a c t  t h a t  Arocena was a  

f u g i t i v e  f o r  n i n e  and a  h a l f  months.  

THE MAGISTRATE: Counse l ,  i f  t h a t ' s  what  your  

b a i l  p r e s e n t a t i o n  i s  based  upon, t h e n  t h a t ' s  what i t  i s  

based  upon. 

I t a k e  it t h a t  what  M r .  Walpin i s  conce rned  
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a b o u t  i s  t h a t  t h e  b a i l  p r e s e n t a t i o n  w i l l  i n c l u d e ,  a s  i t  

o f t e n  d o e s ,  n o t  j u s t  a l l e g a t i o n s  a b o u t  t h e  p a r t i c u l a r  

c r ime  b e f o r e  u s  b u t  a b o u t  o t h e r  c r i m e s  a n d . o t h e r  bad 

a c t s ;  and i f  t h a t ' s  t h e  c a s e ,  and i f  you want t o  r e l y  

on t h a t  k i n d  of  t h i n g ,  which i s  t h e  k i n d  of t h i n g  which 

can  b e  e x t r e m e l y  in f l ammatory ,  t h e n  M r .  Walpin i s  e n t i t l e d  

t o  d e f e n d .  

So t h o s e  a r e  t h e  ground r u l e s  I am g i v i n g  you,  

and you w i l l  have  a  chance  t o  c o n s i d e r  your  p r e s e n t a t i o n .  

MR. TABAK: I d o n ' t  t h i n k  t h e  Government needs  

t o  go  beyond a n y t h i n g  beyond what your  Honor h a s  h e a r d  

t o d a y .  So under  t h e  c i r c u m s t a n c e s  r i g h t  now we a r e  

p r e p a r e d  t o  p roceed  on t h e  b a i l  q u e s t i o n  i f  t h e  D i s t r i c t  

Judge  wants  t o  send i t  down h e r e .  

THE MAGISTRATE: A l l  r i g h t ,  Counsel ,  we w i l l  

t a k e  a  r e c e s s  u n t i l  we h e a r  from t h e  Judge .  

MR. WALPIN: F i n e ,  your  Honor. 

I shou ld  s t a t e ,  i n  view of  what your  Honor 

s a i d ,  I would be  p r e p a r e d  t o  go ahead a t  t h i s  t i m e  i f  your  

Honor i s  go ing  t o  h e a r  i t  and make o u r  p r e s e n t a t i o n  a s  t o  

why b a i l  s h o u l d  b e  r educed .  

THE MAGISTRATE: Righ t  now? 

MR. WALPIN: Yes, w i t h o u t  w i t n e s s e s ,  i n  view 

of  what  was s a i d .  

THE MAGISTRATE: M r .  Tabak, d i d  you h e a r  t h a t ?  
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MR. TABAK: Yes. 

(Recess. ) 

THE MAGISTRATE: The P a r t  I J u d g e  s a i d  he 

would l i k e  m e  t o  hand t h i s  m a t t e r ,  b u t  I t h i n k  w e  s h o u l d  

meet a g a i n  tomorrow morn ing  t o  g i v e  you s u f f i c i e n t  t i m e  -- 

MR. WALPIN: Your Honor,  M r .  Tabak i s  n o t  

g o i n g  t o  be h e r e .  

Could  y o u r  Honor g i v e  u s  -- I w i l l  t a k e  j u s t  

f i v e  m i n u t e s .  

THE MAGISTRATE: W e l l ,  I r e a l l y  l i t e r a l l y  h a v e  

t h r e e  m i n u t e s ,  and  I a m  s u r e  M r .  Tabak i s  g o i n g  t o  w a n t  

t o  a n s w e r  wha t  you h a v e  t o  s a y .  

MR. TABAK: I c a n  s a y  wha t  I wan t  t o  s a y  i n  

o n e  m i n u t e .  

THE MAGISTRATE: A l l  r i g h t .  

Go a h e a d .  

MR. TABAK: M r .  A rocena ,  a s  h a s  b e e n  i n d i c a t e d  

by t h e  t e s t i m o n y ,  was n o t  a r r e s t e d  u n t i l  l a t e  Sep t ember  

1982 .  H e  made r e p r e s e n t a t i o n s  t o  t h e  Government t h a t  

h e  c o u l d  b e  t r u s t e d ,  come back  a f t e r  h e  r e c e i v e d  t h e  

e x p l o s i v e s ,  a n d  t h e  Government d e c i d e d  t h a t  i t  was v e r y  

i m p o r t a n t  t o  g e t  t h o s e  e x p l o s i v e s  o f f  t h e  s t ree t ,  i f  t h e y  

r e a l l y  were t h e r e ,  as  w e l l  a s  t o  g e t  t h e  o r i g i n a l  bomb 

t r a n s m i t t e r ,  a n d  t h e  Government t o o k  a c h a n c e  on M r .  

A rocena .  
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Not o n l y  d i d  M r .  Arocena  t h &  c a l l  t h e  a g e n t  

and s a y  t h a t  h e  had changed  h i s  mind,  t h a t  h e  was r u n n i n g  

away, b u t  d u r i n g  t h e  p e r i o d  t h a t  h e  was a  f u g i t i v e  h e  

c a l l e d  t h e  a g e n t  a t  home, Agent  Wack, on  a  number o f  

o c c a s i o n s ,  and Agent  Wack a t t e m p t e d  t o  p e r s u a d e  him t o  

t u r n  h i m s e l f  i n ,  and  Arocena s a i d  he  was n o t  w i l l i n g  t o  

t u r n  h i m s e l f  i n .  

The Government u n d e r t o o k  e x t r e m e l y  i n t e n s i v e  

e f f o r t s  t o  f i n d  him, i n c l u d i n g  i n t e r v i e w i n g  a  g r e a t  number 

o f  p e o p l e ,  d o i n g  s u r v e i l l a n c e s ,  a t t e m p t i n g  t o  t r a c e  phone 
. . 

c a l l s ,  ana lyz ' e  t e l e p h o n e  r e c o r d s ,  and  s o  on and s o  f o r t h ,  

and  i t  t o o k  t e n  months  t o  f i n d  him. 

Whi l e  h e  was a  f u g i t i v e ,  i n  o n e  o f  t h e  c a l l s  

t o  t h e  a g e n t  h e  i n d i c a t e d  h e  had  b e e n  o u t  and  had come 

b a c k ,  and  i t ' s  r e a s o n a b l e  t o  assume t h a t  what  h e  mean t  by 

t h a t  was t h a t  h e  was o u t  o f  t h e  c o u n t r y  and  had managed 

t o  come back .  

W e  a r e  aware  t h a t  Arocena h a s  u s e d  a l i a s e s  

and  h a s  p r o v i d e d  o t h e r  p e o p l e  w i t h  f a l s e  S o c i a l  S e c u r i t y  

i n f o r m a t i o n ,  and  s o  on .  H e  c e r t a i n l y  i s  c a p a b l e  o f  d o i n g  

t h a t .  

The c h a r g e  t h a t  h e  f a c e s  j u s t  on t h i s  c o m p l a i n t  

a l o n e ,  a n d ,  o b v i o u s l y ,  b a s e d  on t h e  e x a c t  same f a c t s ,  he  

c o u l d  b e  c h a r g e d  w i t h  c o n s p i r a c y  a s  w e l l  a s  a n  a t t e m p t  t o  

murde r  a  f o r e i g n  o f f i c i a l  i n  t h e  U n i t e d  S t a t e s  u n d e r  
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S e c t i o n s  1116  a n d  1 1 1 7 ,  as w e l l  as  what  's c h a r g e d  w i t h ,  

a n d  t h e y  a r e  e x t r e m e l y  s e r i o u s  c h a r g e s .  H e  h a s  e v e r y  

r e a s o n  t o  wan t  t o  f l e e ,  e s p e c i a l l y  now t h a t  i t  h a s  been  

r e v e a l e d  p u b l i c l y  f o r  t h e  f i r s t  t i m e  t h a t  he  w a s  t h e  

s o u r c e  o f  i n f o r m a t i o n  a g a i n s t  a  g r e a t  many o f  t h e s e  o t h e r  

pedle,  a n d  w e  t h i n k  it s a b s u r d  t o  t h i n k  t h a t  a n y t h i n g  

less t h a n  a m i l l i o n  d o l l a r s  w i l l  b e  s u f f i c i e n t .  

I w i l l  n o t e  t h a t  i n  t h e  O t e l i e r  c a s e ,  i t  w a s  

my u n d e r s t a n d i n g  i t  was t h e  a t t e m p t e d  a s s a s s i n a t i o n  o f  a 

f o r m e r  Ambassador ,  and  i t  i s  my u n d e r s t a n d i n g  t h a t  t h e  

Cuban community r a i s e d  $400 ,000  t o  b a i l  o u t  t h e  i n d i v i d u a l ,  

a n d  a s  w e l l  a s  l e g a l  f e e s .  

MR.  WALPIN: Your Honor ,  I w i l l  s t a t e  f i r s t  

t h a t  o b v i o u s l y  M r .  Tabak h a s  a d m i t t e d  w h i l e  M r .  Arocena  

knew t h e  Government had  a n  a r res t  w a r r a n t  o u t  f o r  him and 

knew t h e s e  c h a r g e s  were p e n d i n g  a n d  knew e x a c t l y  wha t  t h e  

f a c t s  were. H e  l e f t  t h e  c o u n t r y  and  came b a c k .  H e  

c o u l d  h a v e  l e f t  and  s t a y e d .  H e  had t i e s ;  h e  knew p e o p l e  

e l s e w h e r e ,  a n d  h e  c o u l d  h a v e  s t a y e d .  I f  h e  wan ted  t o  

s t a y  o u t ,  h e  c o u l d  have .  He h a s  s o  many t i e s  i n  t h i s  

c o u n t r y  f o r  many r e a s o n s  t h a t  i t  i s  n o n s e n s e  t o  p o i n t  o u t  

t h e  f a c t  t h a t  h e  w a s  away and  d i d  n o t  s u r r r e n d e r  h i m s e l f  

f o r  any  o f  t h a t  p e r i o d  o f  t i m e .  The f a c t  i s  t h a t  h e  

s t a y e d  i n  t h i s  c o u n t r y ;  h e  came b a c k .  

L e t  m e  e x p l a i n  t o  y o u r  Honor t h e  amazement o f  
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t h i s  who le  case. 

The Government h a s  i t s e l f ,  I t h i n k  t h e y  w i l l  

a d m i t ,  d e s c r i b e  M r - ~ r o c e n a  a s  a n  h o n e s t ,  p r o u d  f reedom 

f i g h t e r ,  a s  a man who i s  f i g h t i n g  f o r  t h e  f r eedom of  h i s  

f a m i l y  and  h i s  p e o p l e .  The enemy -- and t h i s  i s  wha t  

t h e  a g e n t s  t o l d  him d u r i n g  a l l  o f  t h e s e  c o n v e r s a t i o n s  when 

t h e y  s u g g e s t e d  t o  him t h a t  h e  would work t o g e t h e r  w i t h  

t h e  a g e n t s  i n  o r d e r  t o  s t r e n g t h e n  h i s  o r g a n i z a t i o n ,  i n  

o r d e r  t o  a c t  a s  h e  had  been  p r o p e r l y  a c t i n g  i n  o t h e r  ways ,  

r o  make s u r e  t h a t  h i s  v e r y  good a n t i - C a s t r o  o r g a n i z a t i o n  

f o r  t h e  Cuban p e o p l e  would b e  s t r e n g t h e n e d ,  u n i f i e d ,  and  

t h a t  he  work t o g e t h e r  w i t h  t h e  a g e n t s .  

I n d e e d ,  t h e  a g e n t s  s p e c i f i c a l l y  s a i d  t o  him 

on numerous o c c a s i o n s  - and  I would h a v e  b r o u g h t  t h a t  o u t  

f rom Agen t  Wack, and  I a m  s u r e  h e  would s o  t e s t i f y  -- 

THE MAGISTRATE: You a re  f r e e  t o  t e l l  m e  a b o u t  

i t .  

MR. WALPIN: T h a t  t h e y  were w i l l i n g  t o  g i v e  

him immuni ty ;  t h a t  t h e y  knew t h a t  t h e r e  were c e r t a i n  

p e o p l e  who had  a c o n t r a c t  o u t  on  A r o c e n a ' s  l i f e  b e c a u s e  

Arocena  w a s  o n e  who would s t a n d  f o r  n o t h i n g  t o  d o  w i t h  

d r u g  d e a l i n g  i n  a n y t h i n g  a b o u t  t h i s  o r g a n i z a t i o n  a t  a l l ,  

i n  any  way, and  h e  was i n t e r e s t e d  o n l y  i n  h e l p i n g  t h e  

Cuban p e o p l e  a n d  t h e  Cuban community,  and  wha t  t h e  a g e n t  

s a i d  w a s ,  "We w a n t  t o  make s u r e  t h a t  t h e  p e r s o n  who h a s  a 
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c o n t r a c t  o u t  on you i s  n o t  t h e r e  s o  you can be o u t  t h e r e  

working w i t h  your  p e o p l e  w i t h o u t  anybody l o o k i n g  o v e r  

your  s h o u l d e r  t o  s e e  t h a t  your  l i f e  i s  i n  d a n g e r . "  

The f a c t  i s  t h a t  on e v e r y  o c c a s i o n  -- and your  

Honor h e a r d  some of  it -- t h i s  i s  n o t  t h e  t y p i c a l  t y p e  of  

g u e r r i l l a  s i t u a t i o n  which your  Honor and we a l l  have  

h e a r d  o f .  T h i s  was - and t h e  Government w i l l  concede - 

b a s i c a l l y  a  g roup  o f  p e o p l e  who b e l i e v e d  t h a t  t h e i r  enemy 

was t h e  C a s t r o  Cuban ~ o v e r & n e n t  t h a t  was t o r t u r i n g  and 

k i l l i n g  t h e i r  own f a m i l i e s  and t h e i r  own peop le .  

Now, i t ' s  u n d e r s t o o d ,  c o m p l e t e l y ,  t h a t  what  

happened h e r e  was t h a t  M r .  Arocena was i n v e i g l e d  t o  come 

t a l k  t o  t h e  Government a t  t i m e s  on t h e  ground t h a t  t h a t  

would h e l p  s t r e n g t h e n  h i s  g roup  and h i s  peop le .  

I t  h a s  now become a c o n s p i r a c y  a g a i n s t  

M r .  Arocena,  and he i s  w i l l i n g ,  o b v i o u s l y ,  he  h a s  t o  f a c e  

wha teve r  c h a r g e s ,  b u t  t h o s e  c h a r g e s  a r e  o n e s  t h a t  w i l l  

have t o  go t o  a  j u r y  p r o p e r l y ;  t h o s e  a r e  c h a r g e s  a s  t o  

which t h e r e  a r e  a  number o f  d e f e n s e s .  These  a r e  c h a r g e s  

a s  t o  which I d o n ' t  t h i n k  t h e  Government, from t h e  l i t t l e  

I ' v e  been a b l e  t o  s e e ,  h a s  s u f f i c i e n t  e v i d e n c e  t h a t  i s  

a d m i s s i b l e  which c o u l d  p rove  M r .  A r o c e n a ' s  g u i l t ,  o r  t h a t  

a  j u r y  i n  t h i s  s i t u a t i o n  would come up w i t h  a  g u i l t y  

v e r d i c t  o f  t h e s e  ext reme c r i m e s  t h a t  M r .  Tabak h a s  i m p l i c i t -  

l y  r e f e r r e d  t o .  
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W e  have  a  man h e r e  who h a s  a  f a m i l y ,  w i f e ,  

two c h i l d r e n  from h i s  p r e s e n t  w i f e ,  two o t h e r s  from h i s  

f o r m e r  w i f e ,  one  o f  whom l i v e s  w i t h  h i s  mo the r ,  t h e  o t h e r  

one i s  m a r r i e d  and t h e y  h a v e  a  g r a n d c h i l d .  H e  h a s  a  

mother  h e r e  l i v i n g  t h i s  c o u n t r y  ; he h a s  s i s te r ,  

s t e p f a t h e r ,  b r o t h e r s ,  two u n c l e s  and  a n  a u n t  and a  g rand-  

m o t h e r .  

N O W ,  y o u r  Honor, t h e  F B I  h a s  h i s  r e - e n t r y  

p e r m i t  which  h e  had and was a b l e  t o  u s e  b e f o r e ,  a n d ,  a s  

I s a y ,  he c o u l d  have  s t a y e d  o u t .  

H e  h a s  n e v e r  been a r r e s t e d  b e f o r e .  H e  was a  

man t h a t  came up and f u l f i l l e d  what  he b e l i e v e d  was h i s  

r e s p o n s i b i l i t y ,  b e i n g  t o l d  t h a t  he was g o i n g  t o  b e  

a s s i s t i n g  i n  h i s  own c a u s e .  

Some of  t h e  many s t a t e m e n t s  t h a t  were made 

a r e  wrong, b u t  t h a t  goes  t o  t h e  meri ts .  The p o i n t  i s  

t h a t  on t h i s  s p e c i f i c  crime when you t a l k a b o u t - -  and  w e  

w i l l  f a c e  t h o s e  c h a r g e s  when t h e y  come w i t h  t h e  e v i d e n c e  -- 

b u t  when i t  comes t o  t h e  s i t u a t i o n  of  a  man, w i t h  t h e  

f a c t o r s  your  Honor s h o u l d  c o n s i d e r ,  you have  a  man who 

i s  h i g h l y  p r i n c i p l e d ,  a  man who i s  s t a n d i n g  up f o r  h i s  

f a m i l y  and t h e  freedom o f  h i s  c o u n t r y .  

I t h o u g h t  t h a t  s i n c e  t h e  r e v o l u t i o n  i n  t h e  

U n i t e d  S t a t e s  w e  d o n ' t  t r e a t  a s  common c r i m i n a l s  somebody 

who i s  p r i n c i p l e d  enough t o  s t a n d  up i n  t h i s  day  and a g e  
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t o  a  d i c t a t o r  l i k e  C a s t r o ,  and  w e  have  a  man who h a s  a  

f a m i l y  h e r e ;  h e  i s  a  man who h a s  shown r e s p o n s i b i l i t y  

t o  t h e  Government by m e e t i n g  w i t h  them h i m s e l f ,  and 

p e r h a p s ,  a s  t h e  e v i d e n c e  shows v e r y  i n c o r r e c t l y ,  t h a t  t h e  

Government was n o t  m i s r e p r e s e n t i n g  t o  him b u t  wanted  t o  

s t r e n g t h e n  h i s  o r g a n i z a t i o n ,  a s  t h e y  e x p r e s s l y  t o l d  h im,  

and  I t h i n k ,  y o u r  Honor,  t o  s a y  t h a t  t h i s  t y p e  of  man h a s  

t o  r ema in  i n  j a i l  on  a  m i l l i o n  d o l l a r s  b a i l  when it 

a p p a r e n t l y  h a s  become a n  a t t e m p t  j u s t  t o  p e r s e c u t e  him 

i n  o r d e r  t o  s u p p o s e d l y  g e t  him t o  t a l k  f o r  t h e  Government 

f u r t h e r ,  a  t h i n g  t h a t  h e  d o e s n ' t  b e l i e v e ,  g i v e n  wha t  t h e  

Government h a s  m i s r e p r e s e n t e d  t o  him, t h a t  h e  w a n t s  

t o  d o .  

Now, y o u r  Honor,  I t h i n k  t h i s  man i s  e n t i t l e d  

t o b e  w i t h  h i s  f a m i l y  d u r i n g  t h i s  t i m e .  I t h i n k  h e ' s  

e n t i t l e d  t o  have  h i s  d e f e n s e .  I am a s s i g n e d  c o u n s e l ,  

and  I t h i n k  i t  would b e  much e a s i e r  f o r  m e  t o  r e p r e s e n t  

him and b u i l d  up h i s  d e f e n s e  i f  he  w a s n ' t  up i n  O t i s -  

v i l l e  -- and I r e a l i z e  why h e  i s  i n  O t i s v i l l e ;  I ' m  n o t  

s u g g e s t i n g  a t  t h i s  moment a  change  of  p r i s o n  b e c a u s e  o f  

my u n d e r s t a n d i n g  of  t h e  Government ' s  own p rob lems  t h a t  

t h e y  h a v e  - b u t  wha t  I am s a y i n g  i s  t h a t  h e ' s  e n t i t l e d  

t o  b e  t r e a t e d  a s  a  human b e i n g ,  a s  a  c o u r a g e o u s  man t h a t  

he  i s ,  and a s  a  man who i s  t h i n k i n g  o n l y  of h i s  f e l l o w  

Cuban e x i l e s  who h a v e  been  th rown  o u t o f t h e i r  homeland, 
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and h i s  f a m i l y  and p e o p l e ,  and a  man l i k e  t h a t  d o e s  n o t  

have  t o  be  h e l d  on a  m i l l i o n  d o l l a r s  b a i l .  

THE MAGISTRATE: Counse l ,  t h e  a p p l i c a t i o n  f o r  

r e d u c t i o n  o f  b a i l  i s  d e n i e d .  

M r .  Walpin h a s  made a  v e r y  impass ioned  p l e a ,  

b u t  n o t h i n g  t h a t  he h a s  s a i d  i n  any way h a s  d i m i n i s h e d  

t h e  f a c t  t h a t  t h i s  d e f e n d a n t  was a  f u g i t i v e  f o r  many, many 

t h i n g s .  

The f a c t  t h a t  many members o f  h i s  f a m i l y  a r e  

i n  t h e  Uni t ed  S t a t e s ,  and t h e r e f o r e  h a s  a  l o t  of  t i e s  t o  

t h e  Uni t ed  S t a t e s ,  i s  u t t e r l y  i r r e l e v a n t  where d e s p i t e  

t h o s e  t i e s  he makes h i m s e l f  i n t o  a  f u g i t i v e .  

The Government i s  n o t  r e q u i r e d  t o  r e p e a t e d l y  

go o u t  and s e a r c h  f o r  him. H e  i s  s imply  n o t  p e r m i t t e d  t o  

d o  t h a t .  

I would j u s t  l i k e  t o  make one  comment, a l t h o u g h  

I d o n ' t  know how r e l e v a n t  it i s  t o  t h i s ,  b u t  i n  l i g h t  of  

t h e  f a c t  t h a t  M r .  Walpin r e l i e d  on i t  s o  s e r i o u s l y  I ' m  

g o i n g  t o  comment on it: 

M r .  Walpin h a s  s a i d  t h a t  I shou ld  t r e a t  t h i s  

man n o t  a s  an a l l e g e d  common c r i m i n a l  b u t  a s  some k i n d  of 

a  h e r o ,  and I d e c l i n e  t o  d o  s o .  

I a l s o  r e j e c t  t h e  s u g g e s t i o n  t h a t  t h e  crimes 

t h a t  a r e  a l l e g e d  h e r e  a r e  r e m o t e l y  r e l a t e d  t o  t h e  e x p e r i e n c e  

of  t h e  f o u n d i n g  o f  America and t h e  r e v o l u t i o n  h e r e .  We are 
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t a l k i n g  h e r e  a b o u t  a l l e g e d  t e r r o r i s t  a c t i v i t i e s  wh ich  

I d o n ' t  b e l i e v e  a r e  p a r t  o f  o u r  h e r i t a g e ,  a n d ,  i n  a n y  

e v e n t ,  I c e r t a i n l y  d o  n o t  b e l i e v e  t h a t  t h e  mere f a c t  t h a t  

t h e  d e f e n d a n t  f ee l s  t h a t  wha t  h e  i s  d o i n g  i s  i n  f u r t h e r -  

a n c e  o f  a  h i g h  p r i n c i p l e ,  r e l i e v e s  h im o f  t h e  o b l i g a t i o n  

t h a t  i s  imposed  o n  any  o t h e r  c i t z e n  o r  n o n - c i t i z e n  who 

l i v e s  h e r e  t o  obey  o u r  l a w s  and  n o t  t o  e n g a g e  i n  v i o l e n t  

a c t i v i t i e s .  

MR. WALPIN: Your Honor ,  w i t h  a l l  d u e  r e s p e c t ,  

j u s t  two a d d i t i o n a l  comments? 

THE MAGISTRATE : r i g h t .  

MR. WALPIN: F i r s t ,  I am n o t  a s k i n g  y o u r  Honor 

t o  d e c i d e  o n  t h e  g u i l t  o r  i n n o c e n c e  o f  M r .  A r o c e n a ,  

o b v i o u s l y .  

I t h i n k  t h e  f a c t o r s  I m e n t i o n e d  a r e  r e l e v a n t  

t o  d e t e r m i n i n g  t h e  amount o f  t h e  b a i l .  I know o f  no 

o t h e r  f u g i t i v e ,  u s i n g  y o u r  H o n o r ' s  w o r d s ,  who was  i n  

r e p e a t e d  c o n t a c t  w i t h  t h e  Government  d u r i n g  t h e  p e r i o d  

o f  h i s  " f u g i t i v e  s t a t u s "  --- 

THE MAGISTRATE: B u t  t h e y  c o u l d n ' t  f i n d  him.  

H e  made h i m s e l f  u n a v a i l a b l e .  

MR. WALPIN: B u t ,  y o u r  Honor ,  a  m i l l i o n  d o l l a r s  

o n  somebody l i k e  t h a t ?  Where e lse  and  i n  w h a t  o t h e r  s i t u -  

a t i o n  h a v e  we had  s u c h  h i g h  b a i l  o n  a n  i n d i v i d u a l  w i t h  

f a m i l y  h e r e  a n d  w h e r e  t h e r e  a r e  s u c h  e x t e n u a t i n g  c i r cum-  
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s t a n c e s  of  h i s  k e e p i n g  i n  c o n t a c t ,  and Mere was -- 

THE MAGISTRATE: The c o n t a c t  was n o t  c o n t a c t  

which  a l lowed  t h e  Government t o  have  him a v a i l a b l e  f o r  

p r o s e c u t i o n .  

MR. WALPIN: B u t ,  your  Honor, f u g i t i v e  s t a t u s  

h a s  u s u a l l y  t o  m e  a lways  meant  a n  a t t e m p t  t o  g e t  away. 

T h e r e  w e r e  o b v i o u s l y  -- I t h i n k  y o u r  Honor 

h a s  j u s t  g o t t e n  a  s l i g h t  f e e l  of  it; I c o u l d n ' t  g i v e  y o u  

a r e r y t h i n g  - a s  t o  t h e  r e a s o n s  why a l t h o u g h  h e  c o u l d  have  

g o t t e n  away i n  t h e  s e n s e  o f  l e a v i n g  t h e  c o u n t r y ,  h e  d i d  

n o t  b e c a u s e  of  h i s  i n t e r e s t  and h i s  a t t a c h m e n t  t o  t h e  

p e o p l e  h e r e  and h i s  p r i n c i p l e s .  

Now, somebody l i k e  t h a t  i s  n o t  g o i n g  t o  

s u d d e n l y  now j u s t  l e a v e ,  and t h e r e  i s  no need f o r  a  m i l l i o n  

d o l l a r s  b a i l  on  him. 

S e c o n d l y ,  y o u r  Honor, w i t h  a l l  due  r e s p e c t  t o  

y o u r  Honor ' s  s t a t e m e n t ,  I t h i n k  t h e  E n g l i s h  c a l l e d  t h e  

Bos ton  Tea P a r t y  t e r r o r i s t  a c t i v i t i e s ,  and t h e r e  were  o t h e r  

t e r r o r i s t  a c t i v i t i e s  i n  t h e  R e v o l u t i o n a r y  War t o o .  

THE MAGISTRATE: Counse l ,  I c o n t i n u e  my 

r e j e c t i o n  o f  t h e  n o t i o n  t h a t  b e c a u s e  a  t e r r o r i s t  i s  h igh -  

minded t h a t  h e  s h o u l d  b e  t r e a t e d  d i f f e r e n t l y .  I n d e e d ,  

s o  f a r  a s  I know, a l l  t h e  t e r r o r i s t s ,  w h e t h e r  t h e y  be  

C r o a t i a n s ,  FALN, o r  w h a t e v e r ,  have  b a s e d  t h e i r  a c t i o n s  on 

t h e  h i g h e s t  o f  p r i n c i p l e s  and t h e  h i g h e s t  o f  c o n c e r n s  f o r  
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t h e i r  p e o p l e .  I s i m p l y  t h i n k  t h i s  i s  'an a l m o s t  b i z a r r e  

a rgumen t .  

MR. WALPIN: Your Honor,  w i t h  a l l  r e s p e c t ,  I 

t h i n k  you made a  p o i n t  I s h o u l d  p o i n t  o u t .  The c o n t r a s t  

be tween  t h e  FALN, f o r  example ,  which  u s e s  bombs i n d i s -  

c r i m i n a t e l y  t o  h u r t  i n n o c e n t  p e o p l e  -- t h e r e ' s  no c l a i m  

h e r e ,  a n d ,  i n  f a c t ,  t h e  Government h a s  a d m i t t e d  i n  t h e  

b i t  I h a v e  p o i n t e d  o u t ,  and I t h i n k  t h e y  w i l l  a d m i t  t h a t  

M r .  A rocena ,  a c c o r d i n g  t o ' t h e i r  c l a i m ,  t o o k  many, many 

s t e p s  t o ,  i n  f a c t ,  h u r t  h i m s e l f  by l e a v i n g  e v i d e n c e  a round  

b e c a u s e  of  t h e  f a c t  t h a t  h e  d i d n ' t  w a n t  t o  h u r t  any  s i n g l e  

i n n o c e n t  p e r s o n .  

I t h i n k  t h e  e v i d e n c e  w i l l  show, f o r  example ,  

t h e  Gove rnmen t ' s  own p o s i t i o n  i s  t h a t  a t  o n e  p o i n t  h e  -. ' .'-I --." I - -*.+."r . =,* *, rtirti*.,-, 

jumped o u t  and s t o p p e d  a n  e l d e r l y  c o u p l e  who were w a l k i n g  ---.. - . - .,,.. - - < -  m - 2  * . . . - - , , ,  

n e a r b y .  
III(DI(IpIII(uI..pL 

Now, t h i s  i s  t h e  t y p e  o f  man you have .  

Now, y o u r  Honor,  I r e s p e c t  y o u r  H o n o r ' s  v i ew  

a b o u t  t h e  u s e  o f  bombs, and  I r e c o g n i z e  t h a t  t h a t ' s  some- 

t h i n g  t h a t ' s  g o i n g  t o  h a v e  t o  b e  f a c e d  a t  t h e  t i m e  o f  

t h e  t r i a l ,  b u t  1 ' m  t a l k i n g  a b o u t  t h e  q u a l i t i e s  o f  a  human 

b e i n g  a s  a  m a t t e r  o f  p r i n c i p e .  You w o n ' t  f i n d  t h e  F U N ,  

y o u r  Honor,  who g o  o u t  and  p r e v e n t s  a n  e l d e r l y  c o u p l e  f rom 

w a l k i n g  by i n  o r d e r  t o  p r e v e n t  them from b e i n g  h u r t .  

THE MAGISTRATE: C o u n s e l ,  I t a k e  my p r i v i l e g e  
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a s  M a g i s t r a t e h e r e t o  b r i n g  t h e s e  p r o c e e d i n g s  t o  a  c l o s e .  

I f  t h e  d e f e n d a n t  s h o u l d  b e  c o n v i c t e d  h e r e  I l o o k  f o r w a r d  

t o  y o u r  a rgument  on s e n t e n c i n g .  

Thank you  v e r y  much. 

MR. WALPIN: Thank you ,  y o u r  Honor.  

MR. TABAK: Your Honor,  may I make o n e  s t a t e -  

ment  s i n c e  t h e r e  i s  t h e  P r e s s  h e r e ?  

THE MAGISTRATE: Y e s .  

MR. TABAK: The Government d o e s  n o t  a g r e e  w i t h  

many o f  t h e  c h a r a c t e r i z a t i o n s  by M r .  Walp in  o f  what  was 

s a i d  i n  t h e  c o n v e r s a t i o n s ,  and  I w i l l  j u s t  l e a v e  i t  a t  

t h a t .  

THE MAGISTRATE: Very good. 

--- 
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