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Rule 1002, Fed. R. Evid. ---------------------------------

District of Columbia Bar Ass'n, Criminal Jury 
Instructions for the District of Columbia, 
No. 2.71 (3d ed. 1978) ------------------------------

4 Blackstone, Commentaries 201 (Cooley Ed. 1884) ---------

Hale, 1 Pleas of the Crown 466 (1736) --------------------

Hougan, Spooks (1979) ------------------------------------

McCormlck, Evldence § 162 --------~-----------------------

R. Perkins, Criminal Law 826 (2d ed. 1969) ---------------

1 Warren, Homiclde § 73 ----------------------------------

3 Welnstein & Berger, Weinstein's Evidence (1978) 
610[01J ---------------------------------------------

2 Wharton, Criminal Law § 144 at 197 (14th Ed.) ----------

40 Am. Jr. 2d Homicide § 11 ------------------------------

40 C.J.S. Homicide § 18 ----------------------------------

* Cases chiefly relied upon are marked by asterisks. 
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ISSUES PRESENTEn* 

In the op1nion of appellee, the follow1ng 1ssues are pre

senten: 

I. Whether the ev1dence was suff1c1ent to susta1n the conv1c

t10n of appellant Ross, when he was present at the consp1racy meet

1n~, accompan1ed Suarez to secure a blast1ng cap for Townley, had 

control oVer a room where a recelpt for the detonatlng devlce and 

electric matches brought by Townley were found, and admltted h1s 

part1c1patlon in the murder plot to two d1fferent Government w1 t

nesses. 

II. Whether the'trial court abused 1ts d1scret1on 1n l1m1tlng 

appellants' efforts to expand the scope of cross-examlnatlon of 

Mlchael Townley to 1nclude other alleged cr1mes when there was no 

solld profferof fact and when the alleged cr1mes were relevant 

ne1ther to Townley's cred1bll1ty nor to any other 1asue ln the 

case. 
• 

III. Whether the trlal court abused ,1ta dlscretlon 1n defln1ng 

the l1ml ts of cross-exam1nat1on when Townley had F1fth Amendment 

problema wlth only flve questlona durlng hls ent1re cross-exam1na

t10n and ul t1mately refused to answer only one questlon whlch was 

lmproper on other grounda. 

IV. Whether the tr1al court abused 1ts dlscretl~n ln refuslng 

to recall M1chael Townley for cross-exam1natlon before the jury on 

a telephone call he made to Chlle when the tape had been forwarded 

by the Ch1lean attorney for a defendant not befo re the court, when 

the tape was totally unver1fied, and when subsequent 1nvest1gat1on 

revealed 1t to have been fraudulently made. 
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V. Whether the trial court properly exercised its discretion 

to ensure a fair and orderly trial by excluding inadmissible hear

say and by requiring appellants to recall witnesses when they at

tempted to present an affirmative defense through cross-examination 

of Government witnesses. 

VI. Whether the trial court abused its discretion in denying 

cross-examination of a Government wi tness about his religious be

liefs when s uch inq ui ry i s specifically prohibi ted by a fede ral 

rule, and in denying cross-examination about an alleged drug addic

tion on the basis of a totally inadequate factual proff~r. 

VII. Whether the trial court abused its discretion in refusing 

to allow the defense to conduct a physical demonstration during 

cross-examination of a Government wi tness when the defense failed 

to recall the witness, who was fully available, and failed to call 

in i ts own case the person alleged to be the real lessee of the 

premises in question. 

VIII. Whether the trial court abused its discretion in control

ling the scope of cross-examination in various other instances of 

trivial si~nificance. 

IX. Whether appellants' Sixth Amendment rights to counsel 

were violated by the admission of testimony by fellow inmates 

about statements made by appellants, when the inmates were not act

ing as Government agents in this case and did nothing to elici t 

any lncriminating statements. 
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X. Whether' the trlal court erred ln adml ttlng relevant and 

adm18s1ble evldence lntroduced by the Government to prove DINA' s 

motlve ln orderlrtg the assasslnatlon of Lete11er. 

XI. Whether the trial court abused its discretlon ln admltting 

the testimony of four eyew1tnesses to the murders and two medical 

examlners, when thelr testlmony was relevant and necessary to prove 

the elementB of the offens~. 

XII. Whether the court erred ln admi tting the arms list and 

brigade manual into evldence when they were corroboratlve of the 

testlmony of wi tnesses, showed the relatlonshlp among the co-con

splrators, demonstrated access to and knowledge of explos1ves on 

the part of appellants, and were not dlsplayed to the jury. 

XIII. Whether two spontaneous statements made by a Government 

wltness on direct and cross-examinatlon were reversible error when 

thelr lmpact waS' mlnimal not only ln comparlson to the crlmes 

charged but also ln the context of hundr~ds of pages of trans

crlpted testlmony by the witness. 

XIV. Whether appellants were deprived of their rlght to a 

falr trlal by the den1al of thelr motion for change of venue when 

there was no lriherent prejudlce ln the proceedlngs and when the 

record reveals that a falr and impartial jury w~s selected on the 

basis of an exensive and carefully conducted voir dlre. 

XV. Whether appellants were denied any discovery to whlch 

they were falrly entl tled when the requested documents el ther dld 
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not exist or fell under none of the mechanisms established for de

fense discovery. 

XVI. Whether the trial court committed plain error in admitting 

testimony about tours with Townley during which he locate'd places 

relevant to the crime, 'when there was no defense objection at trial 

and the testimony, was offered for a valid non-hearsay purpose. 

XVI I. Whether the t rial court erred in admi tt ing a prior con

sistent statement by Townley, when he had been impeached by a prior 

lnconsistent statement and when he made the prior consistent state

ment at a time when he had no motive to lie to the person to whom 

he gave the statement. 

XVIII. Whether the tpial coupt epred in admltting evidence 

found at 4523 Bergenline Avenue, when appellant Ross had abandoned 

the premises and the person who found the material was not acting 

as a Government agente 

XIX. Whether appellants Guillermo Novo and Ross were guil ty 

of the first-degree murder of Ronni Moffitt under the doctrine of 

transferred intent, when Moffitt's death occurred as a result of 

the effort to kilI Letelier, and also whether they were directly 

guilty when the evidence showed that their co-conspirator must 

have seen the occupants of the cal" prior to 01" a t the time he 

detonated the bombo 

XX. Whether the sentences of appellants Guillermo Novo and 

Ross were unconstitutional when they were imposed according to 

applicable law. 
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XXI. Wh~thel" Ignacio Novo was depl"ived of a fail" trial by 

th~ denial of his motlon for severance when he was not implicated 

in any statement by non-testifying co-defendants, when the Govern

ment could have' presented highly damaging evidence in a separate 

t rlal whlch 1t was precluded from presentlng in the jolnt trial, 

and when the Jury was continuously apprised through instructlons, 

argument, and evldence that he was ln a dlfferent status from that 

of his co-defendants. 

XXII. Whether the evldence was sufflclent to sustaln Ignacl0 

Novols convictlons on two counts of false declaratlons when there 

was ample evldence from whlch the jury could lnfer that he lnten

tlonally 11ed. 

XXIII. Whether the evldence was sufflclent to sustain Ignacl0 

Novo I s convlction of mlsprislon, when he concealed hls knowledge 

of the ldenti ty of the conspl ra tors from an FBI agent who ques

tioned him, secured false ldentlflcatlon papers to ald Guillermo 

Novo in fleelng from authorltles, and lntentlonally misled the 

grand jury during hls testlmony. 

XXIV. Whether appellant Ignacl0 Novo was properly sentenced 

to consecutlve terms of lncarceratlon for hls false declaratlons 

and mlsprislon convlctlons, when the charge of false declaratlons 

ls not a lesser 1ncluded offense of mlsprlslon of a felony. 

* Thls case has not prevlously been before thls Court. 
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UNITED STATES COURT OF APPEALS� 
FOR THB DISTRICT OF COLUMBIA CIRCUIT� 

No. 79-1541� 

UNITED STATES OF AMERICA, Appe11ee, 

v. 

GUILLERMO NOVO SAMPOL, Appellant. 

No. 79-1542 

UNITED STATES OF AMERICA, Appellee, 

v. 

ALVIN ROSS DIAZ, Appellant. 

No. 79-1808 

UNITED STATES OF AMERICA, Appellee, 

v. 

IGNACIO NOVO SAMPOL Appellant. 

APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

On August 1, 1978, appellants Guillermo Novo Sampol and A1vin 

Ross Diaz were indicted, along with Juan Manuel Contreras Sepu1veda,� 

Pedro Espinoza Bravo, Armando Fernandez Larios, Jose Dionisio� 
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11 
Suarez Esquivel, and Virgi1io Paz Romero, for their participation 

ln the September 1976 bombing murder of former Chilean Ambassador 

Orlando Letelier and an American associate, Ronni Moffi tt. The 

ffeven men were charged with conspiracy to murder a foreign official 

(18 U.S.C. § 1117), murder of a foreign official (18 U.S.C. § 1111, 

1116), first-degree murder of Orlando Letelier (22 D. C. Code § 2401), 

first-degree murder of Ronnl Moffitt (22 D.C. Code § 2401), mur

der by use of explosives to blow up a vehicle engaged in interstate 

commerce (18 U.S.C. 844 (1)). Guillermo Novo was also charged with 

two counts of fals e declarations to the grand jury (18 u. S •C. § 

1623). Appellant Ignacl0 Novo Sampol (hereafter referred to as 

Ignacio Novo) was charged wl th two counts of false declara tions 

(18 U. S. C. § 1623) and one count of misprision of a felony (18 

U.S.C. § 4). On January 8, 1979, when trial began befo re the Hon

orable Barrlngton D. Parker, Contreras, Esplnoza, and Fernandez 

were stl1l awalting the outcome of extradition proceedings in Chile. 

Suarez and Paz had become fugl tlves and had not yet been appre

hended. On February 14, at the conc1usion of a lengthy trial, 

appellants Guillermo Novo, Alvin Ross, and Ignacio Novo were found 

gul1ty by a jury of all charges agalnst them. 

11 For the purposes of thls brlef, Gul11ermo Novo Sampol wi11 be 
referred to as "Novo", A1vin Ross Diaz as "Ross", Juan Manuel Con
treras Sepu1veda as "contreras", Pedro Esplnoza Bravo as "Esplnoza", 
Armando Fernandez Larlos as "Fernandez", Jose Dionisio Suarez 
Esquivel as "Suarez", and Virgilio Paz Romero as "Paz." 

l··" I!I ...,! ¡ ,) ¡" I I ¡"I;1"I!!Ji "'r'¡ ¡. 11<1, 
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At sentencing on March 23, 1979, Guillermo Novo and Alvin 

Ross were sentenced to concurrent life sentences on Counts One, 

Two, Three and Five and to a consecutive life sentence on Count 

Four. Guillermo Novo was also sentenced to five years' incarcera

tion on each of his two false declaration charges, to run concur

rently with each other and with the life sentences on Counts One, 

Two, . Three and Five. The judgment and commi tment on Count Three 

was vacated on March 27 for both Guillermo Novo and Alvin Ross. 

Ignacio Novo was sentenced to fi ve years' incarceration on each 

of his two false declaration charges, to run concurrently wi th 

each other, and to three years t incarceration on the misprision 

count, to run consecutively to the five-year sentences. These 

appeals followed. 

The Government's Evidence 

The chain of events which led to the bombing deaths of Orlando 

Letelier and Ronni Moffitt on September 21, 1976, at Sheridan 

Circle began years before with the arrival in a far-off country 

of a little-known mano Michael Vernon Townley, an American citi

zen, first became involved with the country of Chile when his 

father' s occupation required a family move to Santiago in 1957. 

The family returned to the Uni ted States in 1967, but in 1971 

Townley moved back to Chile to make i t his permanent home (TI'. 

1584-1585). Prior to his departure for Chile in late 1970, he 

called the public office of the Central Intelligence Agency (CIA) 

in Miarni. A CIA employee carne to his place of work and Townley 

informed the man that he was returning to Chile and would be glad 
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to supp1y the CIA with any information on conditions there in 

which the agency might be interested. Town1ey hoped that by 

estab1ishing contact wi th the CIA he might be able to use the 

agency tobenefit Chile (Tr. 1588-1589); however, he heard nothing 

further from the CIA after his initial conversation (Tr. 1590). 

From 1970 to 1973 Townley became involved in activi ties op

posing the government of Salvadore Allende and worked wi th a po

litical group called Patria y Libertad, which ran an opposition 

radio station. In late March, 1973, he was forced to flee the 

country because police were seeking him in connection wi th his 

anti-Allende activi ti es • He returned to Miami and worked in an 

automobile transmission shop until the Allende Government was 

overthrown in September, 1973 (Tr. 1585-1586). During his re1

atively brief stay in the United States, Townley again called the 

CIA office, this time at the request of people he had been working 

with in Chile who wanted CIA help in their opposition to Allende. 

He had had no contact with the agency from his initial contact in 

1970 until his phone call in 1973. No further relationship de

veloped with the CIA after the 1973 call and Townley returned to 

Chile shortly after Allende was ousted. He never did any work 

whatsoever for the CIA (Tr. 1586, 1589-1590). 

Meanwhile, Orlando Letelier and his wife Isabel, both Chilean 

citizens, had come to the United States in 1960, when Letelier was 

hired as an economist by the Inter-American Development Bank. The 

Letelier family returned to Chile in 1970 when Salvadore Allende 

was elected President (Tr. 1494-1495). In 1971 Letelier was ap
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p01nted ambassador to the Un1 teri States from Chile and served in 

that capac1ty unt11 May, 1973. He was recalled to Chile in 1973, 

when he was appointed M1n1ster of Foreign Relations. Over the 

next few months he also served as Minister of the lnteri.or and 

M1nister of Defense (Tr. 1495-1496). When Allende was overthrown 

on September 11, 1973, Letelier was arrested and imprisoned at 

Dawson Island (Tr. 1497, 1499). Although no charges were ever 

placed aga1ns t h1m, he was held 1n var10us prisons for ayear. 

Dur1ng th1s time Isabel Letelier appealed to many 1nternat1onal 

organlzatlons to help secure h1s release (Tr. 1501). He was 

f1nally r~leased and expel1ed from Ch11e on September 11, 1974. 

In January, 1975, the Leteliers carne to the Un1 ted Sta tes where 

Letel1er began to work at the Inst1 tute for Pol1cy Studies and 

Amer1can Un1vers1ty in Washington, D.C. (Tr. 1512-1513). 

Soon after his arrival in the Uni ted States, Letelier began 

to speak out aga1nst the human rights v101at10ns wh1ch he had wit

nessed 1n Ch11e and to pub11c1ze the economic plight of the Chil

ean people. Among other cr1t1c1sms, he deplored the bomb1ngs 

wh1ch had occurred, the closing of the Ch11ean Congress, and 

what he perce1ved to be the loss of democracy in h1s homeland (Tr. 

1513-1514). During 1975 and early 1976, Lete11er spoke at un1

versi tles and international forums about h1s concern over human 

rights in Chile. Ris efforts included 10bby1ng w1 th var10us U. S. 

senators and congressmen in regard to Amer1can relat10ns w1th 

Chile (Tr. 1514, 1516). Lete11er spoke to Senator George McGovern 
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twice in 1975, emphasizing the serious human rights violations 

which the new Chilean Government was pursuing (Tr. 1344, 1347). 

Sensitized to the Chilean situation by his conversations with 

Letelier, McGovern supported a bill passed in June, 1976, which 

cut off military aid and reduced economic aid to Chile (Tr. 1349, 

1351) . Letelier was also working a t this time wi th Dutch poli

ticians to try to stop the floating of a $62 million loan to Chile 

by a group of Dutch businessmen. Ralus ter Beek, a member of the 

Dutch Parliament, spoke to Letelier several times in 1976 and 

helped stop the loan as a result of those conversations (Tr. 1365

1366). Considerable pUblicity was generated in Holland about 

Letelier' s campaign to have the loan blocked (Tr. 1370-1371). 

Isabel Letelier began receiving from family and friends Chilean 

newspapers containing articles hostile to her husband which des
2/ 

cribed his lobbying efforts (Tr. 1515, 1523).

While Orlando Letelier was engaged in becoming an enemy of 

the new Chilean Government, Michael Townley was equally busy in 

becoming its friendo The regime which generated outrage in 

Letelier inspired loyalty in Townley. In March or April, 1974, 

after his return to Chile and while Letelier was still imprisoned, 

Townley met aman named Pedro Espinoza. Espinoza's duties in 

2/ The trial court excluded from evidence a political cartoon in 
a Chilean newspaper dated October 1, 1976, which Isabel Letelier 
had saved. The cartoon depicted a poli tical association between 
Letelier and several prominent American legislators, including 
Senator McGovern (Tr. 1518). 
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ml1itary intelligence durlng the incumbency of the Allende Govern

ment had 1ncluded erforts to track down Town1ey (Tr. 1590-1591). 

Townley developed a casual friendship with Espinoza, who eventually 

suggested that Town1ey might be useful to the Chi1ean intel1igence 

aervice because of his knowledge of e1ectronlcs, whlch he had 

learned as a hobby' (Tr. 1586, 1592). Town1ey according1y began to 

work for DINA, the Chilean intelligence agency, in late 1974, 

original1y uaing the name Kenneth Enyart and later, Juan Andres 

Wilson (Tr. 1592-1593). 

At around this time, Townley waa in the ofrice of a DINA 

officia1 named Guttierrez when Guttlerrez received a telephone 

call and noted on a piece of paper the names of three people -

Dr. Orlando Bosch, Guillermo Novo, and Dioniaio Suarez -- who had 

entered Chile. Townley told Gui ttierrez that he thought i t was 

unwise for DINA to have anything to do with Bosch, who was the 

only one he had heard of at the time (Tr. 1600). 

Soon after he began worklng for DINA, Townley was ordered to 

come to the Uni ted States to buy electronlc counterlntelllgence 

equipmerit which could detect hidden microphones and telephone 

tapa. He vlsl tedseveral electronlcs flrms ln Florida, including 

Audio Intelllgence Devicea (AID), which sold survelllance equip

ment (Tr. 1592, 1594). The company required proper identlflcatlon 

and malntained a check-ln, check-out record system. Town1ey 

visl ted AID severa1 times over the next two years, always using 

the name Kenneth Enyart (Tr. 1595). 
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In ear1y 1975, Pedro Espinoza approached Town1ey about a 

mission in Mexico which DINA "wanted him to undertake. Town1ey 

was then ca11ed to DINA headquarters, where Contreras, the head 

of DINA, gave him $25,000 and specific instructions for the Mexico 

mission (Tr. 1595-1596). Contreras was the on1y person in DINA 

wi th authori ty to approve a mlsslon outside the country and the 

issuance of fa1se documentation (Tr. 1697-1699). Contreras ln

s truc ted Town1ey to go to the Uni ted States and sollc i t the he1p 

of the Cuban communi ty in disrupting a meeting of Chi1ean exl1e 

1eaders sch"edu1ed ln Mexlco Ci ty for February, 1975. The purpose 

of the mlssion was the assassination of two 1eftist Chi1ean ex

ileso Townley was selected for the assignment because he was 

familiar wi th the Cuban communi ty in Miami and because he was an 

American and cou1d enter Mexico free1y. Slnce Chile and Mexico 

had severed diplomatic relations, a ChI1ean cItIzen could not 

enter MexIco easi1y (Tr. 1597-1598). 

In early February, 1975, Townley carne to the UnI ted States 

to try to contact Cuban groups (Tr. 1599). Whi1e in Miami, he 

bought from Sllmar Electronlcs a pagIng devIce, whIch worked by 

transmI tting a coded tone message which was then picked up by a 

specifIc receiver. He intended to modlfy the system so that i t 

cou1d detonate an exp10sive charge by remote control radIo (Tr. 

1610) • The Cuban groups whom he was able to contact appeared to 

be too talkatIve and loose In securIty. FIna11y, aman named 

~'~"I ,nr.u'ill'" ,•• I 1.1l' 
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Felipe Rivero suggested he talk to appellant Guillermo Novo, the 

head of the Cuban Na tionalist Movem(!nt (CNM) in New Je rsey • Town

ley remembered the name as being one of the people who had arrived 

with Orlando Bosch in Chile in late 1974 (Tr. l599~1600). 

Townley and his wife Mariana travel1ed to New Jersey and 

arranged a meeting wi th Novo (whom he identified in court, Tr. 

1607-1608) at a restaurant. Novo brought Jose Dionisio Suarez 

wi th him. Townley hoped to establish his credentia1s as a DrNA 

agent, but the two CubanS were very suspicious, fearing tha t he 

might be a CrA agent trying to penetrate their group. At the 

end of the discussion, Townley to1d them where he was staying so 

they cou1d get in touch with him (Tr. 1601-1602). Early the 

next morning, Novo, Suarez, and a third man burst into the 

Townleys' motel room with guns, again voicing their suspicions 

that Townley was a CrA agent (Tr. 1604). Whi1e rummaging through 

the coup1e' s be1ongings, Novo found identification in a11 three 

of the names Town1ey used -- Kenneth Enyart, Michae1 Townley, and 

Andres Wi1son Silva. Trying to convince Novo of his DINA affi1i

ation, Town1ey had him ca11 the Chilean Embassy and speak to some

one Town1ey knew there. Fina11y, after much discussion, Novo 

announced that he wou1d have to accept Town1ey 00' fai th until he 

had checked with his own Chilean contacts (Tr. 1604-1605). A 

coup1e of days 1ater Novo related that he had confirmed that Town

ley was indeed a DrNA agent (Tr. 1605). Town1ey explained to Novo 
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and Suarez that he needed a loan of explosives and the assistance 

or a member of the group in order to complete the Mexico mission 

(Tr. 1607). In the course of the conversat1on Novo made 1t clear 

that he was the head of the northern sect10n of the CNM and was 1n 

charge of clandest1ne operat1ons (Tr. 1614-1615). As a result of 

his request, Townley obtained from the CNM several stlcks of plastlc 

explosives, sorne detonating cord, and varlous blastlng caps, 

wh1ch were all delivered 1n a papel' bag by an unknown person to 

Townley's motel room (Tr. 1608). Novo and Suarez stipulated that 

the explosives were a loan and that Townley was obligated to re

place whatever he recelved w1th similar materials (Tr. 1613). 

After exchanging telephone numbers with Novo and receiving 

assurances from him that a CNM member would join them in a few 

days, the Townleys returned to Miami. Shortly afterward they met 

Vlrgi1io Paz, the promised ass1stant, at the Miami airport (Tr. 

1609, 1611). A few more days e1apsed while they secured false 

papers in M1aml, and then the three of them set out for Mexico. 

During the trip Townley showed Paz the paging device and exp1ained 

how it cou1d set off exp1osives. By the time they arrived 

in Mexico City, however, the meeting had already conc1uded and 

the assassination targets had 1eft the city (Tr. 1611). Townley 

dlsposed of the explosives and radio equipment in Mexico Ci ty to 

avoid Customs inspection. Paz f1ew back to New Jersey and Town1ey 

eventually returned to Chile (Tr. 1612). 
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Through several Lan Chile Airline pilots and emp10yees wi th 

whom he had established friendships, Townley sent the CNM replace

ment exp10sives and publicity material favorable to the Chilean 

Government. Townley addressed the packages to Guillermo Novo or 

Javier, the name used by Paz. A Lan Chile employee named Fernando 

Cruchaga at Kennedy Airport in New York wou1d then ca11 the CNM to 

have them pick up the packages (Tr. 1613, 1615-1616). 

In November, 1975, Ernest Ches10w, a sa1esman at Grand Central 

Radio in New York, was approached by a customer who wanted to buy a 

Fanon and Courier paging system consis ting of a 1:;ransmi tter, an 

encoder, and four receivers (Tr. 2685, 2689, 2713). Since Ches10w 

did not have the equipment in stock, the customer put downa de

posit and Ches10w gave him a receipt (Tr. 2704, 2713). Later, the 

customer picked up the equipment and in discussing the sales tax, 

revea1ed that he was from New Jersey and was p1anning to send the 

equipment to Argentina (Tr. 2696). Ches10w identified Government 

Exhibits 71 and 73 as the store's copies of the sales invoice and 

Government Exhibit 72 as the customer copy (Tr. 2692, 2709). After 

the purchase he was shown photographs in an effort to identify the 

customer and picked out photos of Virgi1io Paz and Alejandro Romeral; 

a1though he tried his best, he was not sure of the identifications 

(Tr. 2700, 2719). The fo110wing month after the Grand Central 

Radio purchase, Town1ey· received a te1ephone ca11 from Paz, who 

asked for information On how to modify Fanon and Courier paging 

devices 1ike those they had taken to Mexico. Town1ey cou1d not 
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give a clear explanation over the telephone, so he had Paz send 

him the devices in Chile (Tr. 1620). The equipment he received 

from Paz consisted of a Fanon and Courier transmi tter, encoder, 

and several receivers, all identical to the items bought at Grand .. 
Central Radio (Tr. 1621, 2686-2689). Townley modified the re

ceivers to enable them to activate a blasting cap and modified 

the transmitter to be able to operate on a twelve-volt automobile 

battery. He then sent the whole system back to Paz (Tr. 1621). 

In June or July, 1976, Townley received a call from Armando 

Fernandez"Larios, a captain in the Chilean Army. Fernandez told 

Townley that Pedro Espinoza, who was then operations director of 

DrNA, wanted to speak to him. Espinoza and Townley had a meeting 

in which Espinoza asked if Townley would undertake a mission. 

Townley was reluctant because his wife was sick and due for an 

operation, but he indicated that he would follow an order. There 

was no discussion of the nature of the mission at that time (Tr. 

1622-1623). A few weeks later Espinoza requested another meeting 

a t which he outlined the details of the assignment. Townley was 

lnstructed to travel to Paraguay with Fernandez, who was also a 

DI NA agente Fernandez would obtaln false Paraguayan documentatlon 
31 

for both of them through a contact whlch had been made by Contreras: 

3/ Government's Exhiblt No. 91 was a cable dated July 18 from 
Contreras, the head of DINA, to Guanes, the head of Paraguayan 
lntel11gence, asking the Paraguayans to asslst two Chl1ean army 
offlcers who were travelling to Paraguay (Tr. 2818, 2832, 4159
4162). 
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They were then to ente~ the United States with Paraguayan passports 

and arrange to kilI Orlando Letelier. Townley was authorized to 

contact the CNM for support ir necessary, but the killing was 

to be carried out by himself and Fernandez and should look like 

an accident if possible (Tr. 1624-1625). 

Townley and Fernandez arrived in Paraguay in late July. 

They were informed by Paraguayan authorities that since .Colonel 

Guanes, the head of Paraguayan inte11ige.nce, was not there, i t 

might take several days for them to secure their documents. They 

to1d the Paraguayans that they were going to the United States to 

do electronic countersurvei1lance for Chilean businesses. They 

a1so used false names; Townley applied for his passport and visa 
. 4/ 

in the name of Juan Williams Rose.- The day they received their 

passports they met a Dr. Pappi1ardo, who was secretary to the 

President of Paraguay (Tr. 1626-1627). Pappi1ardo to1d them that 

if they needed he1p in ~he United States, they should contact his 

good friend, General Ve:rnon Wal ters of the eIA, wi th whom he had 

just been working. Pappi1ardo gave them Wa1 ters' te1ephone num

ber (TI'. 1628). After Townley and Fernandez signed their pass

ports, the Paraguayans retained the documents for severa1 days 

4/ It was stipulated that Government's Exhibit No. 38 was a 
Paraguayan visa application to enter the United States in the 
name of Juan Williams Rose, kept as a record by the State Depart
rnent in the normal course of business (Tr. 4024). Government' s 
Exhibi t No. 15 was the Paraguayan passport issued to Townley in 
the name of Juan Wi11iams (TI'. 1859), whi1e Government' s Exhibi t 
No. 16 was the Paraguayan passport issued to Fernandez in the 
name of Alejandro Romeral (Tr. 1860). 
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and flnally gave them back with U.S. visas in them. By this time, 

however, Townley was becomlng nervous because the process had 

taken so long and because he saw a surveillance report on hlmself 

and Fernandez on the desk of a Paraguayan Army Colonel. He feared 

that they had been exposed to the CIA. Fernandez telephoned DINA 

heaQquarters to report their anxieties and they were told to take 

their passports ~nd return to Chile immediately. Plans for going 

on to the United States were cancelled (Tr. 1629-1630). 

In late August or early September, Espinoza met again wi th 

Townley and told him that although the assassination of Letelier 

lance Letelier.- Espinoza told Townley the CNM and 

was still to be carried out, the manner of i ts execution was to 

be changed drastically. Fernandez had already left for the United 

States, using the name 
5/ 

Faundez (Tr. 1664), to conduct surveil

on to contact 

persuade them to carry out the mission fer DI NA • Townley had 

serious reservations about the plan because he had had numerous 

recent telephone conversations with appellant Guillermo Novo and 

Vlrgilio Paz about the expulsion by Chile of an anti-Castro Cuban 

named Rolando Otero, wanted in the United States for terrorist 

activities. Novo had told him that due te the CNM's anger oVer 

this action, they would have to take a streng public stand against 

the expulsion, although they would maintain contact on the intelli

gence leveL Townley accordingly fel t that i t woilld be difficul t 

5/ Government's Exhibit No. 44 was a Chirean visa application to 
enter the United Stat~s in the name of Armando Faundez Lyon, 
kept as a record by the State Department in the normal course of 
business. 



- 15 

be difficul t to obtain CNM cooperatlon at a time when they were 
61 

still upset over the Otero matter (Tr. 1658-1659)~ However, after 

speaking to Esp1noza, Townley made preparat10ns to go to the Un1ted 

States, secur1ng from DINA a passport and internat10nal driver' s 
71 

license 1n the name of Hans Petersen S11 va -( Tr. 1660). He left 
81 

Chile on September 8, bringing with him ten electric matches as a 

present for the CNM and also to use in an explosive device if that 

method of assassination was chosen • When he arrived a t Kennedy 
.2/

Airport on September 9, he saw Fernando Cruchaga of Lan Chile 

Alrlines, who told him that someone was waiting to see him. Fer

nandez and a woman named Liliana Walker (Tr. 1664) had come to 

the alrport to meet. him; Fernandez quickly briefed Townley on the 

67 Special Agent Robert Scherrer of the FBI, assigned as legal 
attache in South America a t the time, participated in the removal 
of Otero from Chile, after threatening DINA with diplomatic re
prisals if they did not give him up (Tr. 2860-2861). 

71 Townley identified Government's Exhibit No. l7b as the inter
nationa1 driver's 1icense. 

81 Townley identified Government's Exhibit No. 36 ?s the electric 
matches he broughtwith him, noting that they exhibited the modifi
cation he had made in replacing their single strand wire with multi
strand wire (T~. 1870-1871). Stuart Case, an FBI explosives expert 
presented by the defense, testified that his examination of the 
matches in Exhibi tNo. 36 revealed that they had indeed been al
tered by a solde red connection not normally present on commercial 
matches. During a conversation with Case in the course of the in
vestigation, Townley accurately described the alterations before 
Case showed him the matches (Tr. 4702-4703). 

91 It was stipulated that Government's Exhibit No. 55 was a copy 
of a flight manifest 'kep~ in the regular course of business by 
Lan Chile Airlines, listinglHans Petersen as a passenger on Flight 
142 from Santiago to New ~ York on September 9, 1976 (Tr. 403 O) • 
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lnformation he had gathered during his surveillance of Letelier 

(TI". 1662-1663). Townley called Virgilio Paz from the ail"pol"t and 

they al"l"anged to meet fol" dinnel" that evening (TI". 1664). Fel"nan
10/• 

dez and Walkel" pl"epal"ed to take the next flight back to Chile and 
11/ 

Townley l"ented a cal" in which he dl"ove to Paz's house.-- He, Paz, 

and Paz' s wife had dinnel" at the Bottom of the Bal"rel Restaurant 

in Un ion City. Townley made a collect call to his sister in TaI"I"Y
121 

town to al"l"ange a visi t wi th her-- and then asked Paz to set up a 

meeting with Guillermo Novo. The next day he had lunch with Novo, 

Sual"ez, and Paz in Union Ci ty (TI". 1665-1666). Townley outlined 

his mission and l"equested their help in the form of equipment and 

pel"sonnel. The Cubans, howevel", wel"e more interested in discussing 

theil" concern about Otero' s expulsion from Chile. They finally 

told him that the project would have to be dlscussed with othel" 

members of the gl"OUP (Tr. 1666-1667). 

On the night of Septembel" 10, Novo, Sual"ez, Paz, Alvin Ross, 

10/ It was stipulated that Govel"nment's Exhibit No. 57 was a copy 
of a flight manifest kept in the regular COUl"se of business by Lan 
Chile Airlines, listing Armando Faundez and Liliana Walkel" as pas
sengers on Flight 143 fl"om New York to Santiago on Septembel" 9, 
1976 (TI". 4031). 

11/ Townley identified Govel"nment' s Exhibi t No. 18 as the Avis 
l"ental agreement in the name of Hans Petel"sen Silva, which was 
stipulated to be a duplicate copy of Govel"nment's Exhibit No. 59 
and was kept in the regular COUl"se of business by Avis Rent-A-Cal" 
(Tr. 1861, 4031-4033). 

121 Fl"ed Fukuchi, Townley's bl"othel"-in-law, testified that he l"e
ceived a telephone bil1 fol" a col1ect call made on September 9, 
1976, fl"om telephone number 863-9719 (TI". 2677). It was stipulated
that that numbel" was listed to the Bottom of the Bal"l"el Restaurant 
in Union City, New Jersey (TI". 4033). 

, ,. 
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and other members of the CNM met wi th Townley in his hotel room 
13/ 

at the Chateau Renaissance.-- Again, much of the discussion focused 

on Rolando Otero. The CNM felt that Chile was asking a great deal 

from them, while they were getting very little in return (Tr. 1667

1668). According to Novo and Paz, Chile and the CNM shared a com

mon poli tical ideology, bu t they also wanted concrete help from 

Chile, such as recognition of a government in exile, sanctuary for 

fugitives, and particlpatlon ln tralnlng programs. Townley re

celved no response from the group that nlght, but the next day· 

Novo told him that the CNM would cooperate in the murder (Tr. 1670

1672). Novo and Paz establlshed two condltlons for thelr coopera

tlon that Townley would have to wal t a few days because they 

were lnv01ved ln somethlng else and that Townley would have to be 

present durlng the mlsslon so that the hand of DINA would clearly 

be involved in the killing (Tr. 1673). 

Paz gave Townley the same Fanon and Courier paging system 

which Townley had modified in Chile and sent back to Paz. Novo 

and Suarez supplied TNT, a sma11 amount of C-4 plastic explosives 

and sorne detonating cord. Townley and Paz left for Washington 
14/ 

in Paz's Volvo in the early morning hours of September 16-,-expect

13/ Town1ey ldentlfled Government's Exhlblt Nos. 19, 19a, and 
19b as receipts from the Chateau Renaissance (Tr. 1862). It was 
stipulated that Government's Exhlbit Nos. 60, 61, 62, and 63 were 
a11 guest registrations and bilIs in the name of Hans Petersen 
for September 9-11 and 13-14, made and kept by the Chateau Renais
sance in the normal course of business. 

14/ Footnote on next page. 
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lng another CNM me~ber to j01n. them later (Tr. 1674-1676). Town-

ley brought w1 th h1m only h1s Kenneth Enyart '1dent1f1cation and 

left al1 other documents beh1nd (Tr. 1677). 

As soon as they arr1ved in the Washington area, they located 

Lete11er's horne and place of employment and then checked 1nto the 
15/ 

Ho11day Inn at 15th and Rhode Island Avenue, N.W.-- Over the next 

two days Townley and Paz corroborated the surve111ance 1nformat10n 

wh1ch Fernandez had supplied. Townley bought electron1c'components 

and tools at two d1fferent Rad10 Shacks and bak1ng pans and fric
16/ 

t10n tape at a Sears store (Tr. 1678).--He was, however, still 

14/ Townley 1dentif1ed Government's Exhib1t No. 20 as a gas sta
ITon receipt w1 th a l1cense plate number on i t wh1ch was st1pu
1ated to be the tag number of Paz's Volvo (Tr. 1862, 4159). Town
ley also 1dent1f1ed Government' s Exh1bi t No. 21 as a receipt for 
a meal eaten on the New Jersey Turnpike, 2lb as a toll rece1pt 
for the Delaware Turnp1ke, 2lc as a toll receipt for the Delaware 
Memo r1a1 Bridge, 21d as a to11 rece1pt from the J. F.K. Memorial 
Highway, and 21e as a tol1 rece1pt for the Ba1 t1more Harbor Tun
nel. Al1 of these receipts we re da ted September 16, 1976 (Tr. 
1862-1864). 

15/ Townley identified Government's Exh1b1t Nos. 24 and 24a as 
Holiday Inn rece1pts for September 16, 17, and 18 in the name of 
K. Enyart (Tr. 1865). It was s tipulated tha t Gove rnment Exhibi t 
Nos. 66 and 84 were a guest registration and bil1 in the name of 
K. Enyart made and kept by the Ho11day Inn in the regular course 
of business (Tr. 4039). These records ref1ected the number of 
guests to be two (Tr. 4040, 5124). 

16/ Townley identif1ed Government' s Exh1b1 t No. 22 as a receipt 
for breakfast for two from a restaurant on W1sconsin Avenue near 
the Sears store (Tr. 1864). He identif1ed Government' s Exhibit 
No. 23 as a receipt for dinner with Paz at Luig1's Restaurant (Tr. 
1865). He also ident1fied Government's Exh1bit No. 26 as h1s 
rece1pt for the 1 tems purchased a t Sears (Tr. 1866). It was s t1p
ulated that the ser1al numbers on the receipt were matched with a 
Sears catalogue to determine that the items purchased were aluminum 
baking pans (Tr. 4042-4043). 

~'_"_'_I~"_I'nill_"' '_'_,11'1_"'_'1_'_'_,"_'1,'_',_,,1,1_""_"'1'_lif'¡_I~' '--,-'1'-L' '_'__1 .~q.i1"·';I' II'I~', 1, 1I ~~~,'·ji'''''''<' 1, "j I 1 I1_'"'1_"_1'_111111._"_" '_'_''_Ijflll_.' 1 ~ 
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missing a blasting cap, which was essential to initiate the detona

tion of high explosives (Tr. 1682). 

Meanwhile, back in New Jersey, Jose Barral, a long-time friend 

of the CNM, rece1ved a telephone call from appellant Gu111ermo 
171 

Novo (whom he 1dent1fied in court) (Tr. 2890)--. Novo told h1m that 

a mutual fr1end was com1ng to see h1m on an 1mportant ma tter. A 

short wh11e later, Suarez, whom Barral had known for years, arr1ved 

at his home w1th appellant Alv1n Ross, whom Barral knew less well 

(but 1dent1f1ed 1n court) (Tr. 2891-2892). Suarez sa1d he needed a 

large blast1ng cap, wh1ch Barral 1nterpreted to mean a No. 6, 

wh1ch would set' off plast1c explos1ves. Suarez 1nd1cated that he 

needed the cap 1mmed1ately, but d1d not spec1fy for what purpose 

(Tr. 2892-2893). Barral was not sure where Ross was dur1ng the 

conversat10n and could not recall whether he was present throughout 

the ent1re d1scuss10n (Tr. 2922-2923). Barral told Suarez that 1t 

would take a short wh11e to get the cap, so Suarez left a telephone 

number where he could be reached (Tr. 2894). After Suarez and 

Ross had left, Barral obta1ned the blast1ng cap, called Suarez 

and shortly thereafter met Suarez 1n the street to g1ve 1t to 
181 

h1m. --ROBS d1d not accompany Suarez the second t1me to p1ck up the 

171 It was st1pulated that hotel records would show that a tele
phone call had been made on September 16 from K. Enyart I s room 
at the Ho11day Inn to Center Ford, wh1ch was st1pulated to be 
Gu111ermo Novo's place bf employment (Tr. 4040, 5124). 

181 Barral 1dent1f1ed Government I s Exh1b1 t No. 78 as one of the 
two blast1ng caps he had 1n h1s possess1on when Suarez made h1s 
request. Exhlb1t No. 78 was the same as or s1m11ar to the one he 
gave Suarez (Tr. 2898). The one he reta1ned, wh1ch became Exh1b1t 
No. 78, had two long yellowand orange leg w1res. 
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cap ('I'r. 2894-2895). The next bomb1ng that Barral heard about, 

two to three days later, was the one which killed Letelier (Tr. 

2896). 

After a telephone call from Paz, Suarez arrived in Washington 
191 

on Saturday morning, September 18 (Tr. 1679).-- He brought with him 
. 

several blasting caps to supply the deficiency in Townley's equip

ment (Tr. 1682). When Suarez arrived, Paz and Townley checked out 

of the Holiday Inn and into the Regency Congress Motel on New York 
201 

Avenue. Suarez checked into another motel down the street (Tr. 

1680). Although explosives had been one of the possible methods 

they had been considering, they made the final decision to use a 

bomb that morning because both Suarez and Paz had employment prob

1ems. Suarez wanted to return to New Jersey soon because he was 

starting a new Job that week and Paz al so was eager to leave Wash

ington as soon as possible (Tr. 1681). Tha t afternoon they put 

the explosive device together in the Regency Congress room (Tr. 

1682), us1ng the Fanon and Cour1er pag1ng system to bu11d a remote 

control bomb. A person us1ng the system, by depress1ng two keys 

in the proper sequence on the encoder, could transml t a tone com

19/ It was stipulated that hotel records would show that a tele
phone call was made on September 17 from K. Enyart' s room at the 
Holiday Inn to Center Ford, Guillermo Novo's place of employment. 

20/ Townley 1dent1f1ed Government' s Exhlb1 t No. 25 as a receipt 
from the Regency Congress, dated September 18 1n the name of Ken 
Enyart (Tr. 1865). It was stipulated that Government's Exhibit 
No. 85 was a guest registration and bill in the name of Ken Enyart
made and maintained by the Regency Congress in the regular course 
of business (Tr. 4040). 

11. I ",1 II~H ~"IIII ~I"f' I ,1 Ill~Ilf,,'I" 11 I "1 I 



- 21 

blnatlon which would then be picked up by a receiver tuned to the 

transmitter's frequency. Townley had modifiedthe receiver in 

Chile so that when it received the correct transmission, it would 

close a switchwhich would then activate the blasting cap (Tr. 

1874-1876). Townley also included one of his electric matches in 

the bomb (Tr. 1871). 

After building the bpmb, Townley told Paz and Suarez that he 

wanted to get back to New Jersey and leave the country before the 

bomb was exploded, in accordance with the instructions he had re

ceived from Espinoza. At about midnight on September 18, they drove 

out to Letelier's home. On the way, Paz informed Townley that he 

would have to attach the bomb to Letelier's car himself (Tr. 1683) 

because the CNM wanted someone from DI NA directly involved in the 

mission as a matter of faith (Tr. 1684). Paz and Suarez parked the 

car about a block from Letelier's home and Townley found Letelier's 

car in his driveway. He checked the license plate number and then 

slid underneath and taped the bomb to the cross-member under the 

driver's seat. Since he had very li ttle light and was extremely 

c ramped, he accidentally taped ove r the safety swi tch. He had 

set i t in an armed posi tion, but was afraid the pressure of the 

tape would move it back to a safe position (Tr. 1684-1686). 

Townley then returned to Paz's car and the three of them drove 

back to the Regency Congress. Suarez picked Townley up early the 

next morning and took him to National Airport, where he boarded a 
21/ 

flight for Newark. -rt was agreed that Suarez would telephone Guil

21/ Footnote on next page. 



- 22 

lermo Novo to have someone pick him up when he landed. Before leav

1ng, Townley desc ribed to Paz and Suarez the trouble he had en

countered wi th the safety switch. He reques ted tha t Letelier be� 

alone in the car when the bomb was exploded and suggested that it� 

be done opposite a small park where there would be few people likely� 

to be injured .. However, both the discretion as to timing and the� 

paging device itself were left in the hands of Paz and Suarez, as� 

were the remainder of Townley's electric matches (Tr. 1686-1687).� 

When Townley arrived in Newark, appellant Alvin Ross was� 

there to meet him and questioned him about what had occurred.� 

Townley told him that the bomb had been attached to the caro They� 

ate breakfast and then went to a small apartment in Union Ci ty,� 
22/� 

where Novo was waiting. Townley briefed him on the details of� 

the rnission and then asked to borrow his car to visi t his sister� 

in Tarrytown (Tr. 1688). After a brief detour to an office build

ing in Manhattan, which Novo wanted to visit, Townley drove up to� 
23/� 

his sister's home, where he stayed until late afternoon.-- He then� 

~17 Townley identified Government's Exhibit No. 28 as an airline� 
ticket folder and receipt in the name of K. Enyart, dated September� 
19, from Washington to Newark (Tr. 1867). It was stipulated that� 
Government's Exhibit No. 87 was a copy of a flight manifest kept in� 
the regular course of business by Eastern Airlines, listing K.� 
Enyart as a passenger on F1ight 518 from Washington to Newark on� 
September 19, 1976.� 

22/ In a tour wi th FBI agents in 1978, Townley directed them to� 
the building, which was located at 541 36th Street, Union City.� 
He described a first-floor apartment which agents discovered was� 
rented to A1vin Ross (Tr. 2964-2965).� 

23/ Footnote on next page. 

·1, .. I.'¡
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, 
drove back to New Je"t¡sey, p1cked up Novo, and they drove out to 

I 

Kennedy A1rport where Townley took a fl1ght to M1am1. Before 

leav1ng, Townley placed h1s 1mmigrat10n form 1-94 in a stack of 

1-94' s depart1ng to Spa1n on Iber1a A1rl1nes. Thus, as far as 

the 1mm1grat10n people 'would know, Hans Petersen had gone to Spa1n 
. 24/ 

on September 19 (Tr. 1690-1691). 

The next day, September 20, Orlando Letelier rece1ved a copy 

of the Off1c1al Gazette from Ch11e (Government's Exh1b1t No. 10), 

which conta1ned a copy of a Ch11ean Government decree depr1v1ng 

him of h1s c1t1zensh1p (Tr. 1524). Ronni Moffitt and her husband 

M1chael, assoc1ates of Letel1er at the Institute for Policy Stud1es, 

were scheduled to have dinner w1th the Leteliers that evening be

cause M1chael and Letel1er were wr1 ting an essay together. S1nce 

the Moff1tts' car had broken down, Letel1er drove them to his home 

in his car (Tr. 1202-1204). The Moff1tts stayed unt11 around rnid

night, eat1ng dinner, working on the essay and comrniserat1ng with 

Letelier on the 10ss of h1s c1tizenship. It was arranged that they 

would go home 1n Letelier's car and p1ck him up the next morning, 

September 21 (Tr. 1205). 

On the morn1ng of September 21, Townley, in Miami, was becom

ing nervous because noth1ng had happened in Washington. He called 

23/ Fred Fuhuch1 testif1ed that his brother-in-law visi ted them 
for several hours in mid-September, 1976 (Tr. 2675). 

24/ It was stipulat~d that Government's Exh1b1t No. 50 was an I-94 
form in the name of Hans Petersen, which was kept by the Irnrnigra
tion and Naturalization Service in the regular course of business 
(Tr. 4027). 



- 24 

Paz's horne in New Jersey and Paz sa1d he had just gotten horne at 

about 7:30 a.m. and ·did not want to talk. Townley hung up and 

went to visit Audio Intelligence Devices, where he had sorne elec

tronic equiprnent on order. He spent several hours there, signing 

in and out as was required (Tr. 1692-1694). 

While Townley was at AID, Ronni and Michael Moffitt drove to 

the Letelier horne and waited until Letelier was ready to leave for 

work. The three of thern set out for the Institute in Letelier' s 

car, with Letelier driving, Ronni in the front passenger seat, and 

Michael in the back seat (Tr. 1206-1207). They drove down Massa

chusetts Avenue and suddenly, as the car entered Sheridan Circle, 

Michael heard a quick hissing sound and saw a flash oflight at the 

front of the caro The car erupted in a deafening explosion, gen

erating a terrible heat and srnell (Tr. 1208). Onlookers saw a 

brilliant flash of light as the car rose into the air and carne to 

rest in the circle between Massachusetts Averiue and 23rd Street 

(Tr. 1290, 1294). Michael was stunned, but managed to crawl out 

a back w1ndow. He not1ced his wife stumb11ng out of the car toward 

the curb, but saw no sign of Lete11er. He ran around the car and 

saw Lete11er s1 t t1ng 1n a large hole 1n the floor, fac1ng the 

rear, w1th his head hanging back. He tr1ed to respond to Michael's 

shou ts and slaps, bu t could not speak. M1chael reached into the 

car and tr1ed to 11ft him out and then saw that the lower part of 

h1s body had been blown off. When he realized that there was 

noth1ng he could do for h1s friend, he looked for Ronni, whorn he 

I L '1 ~- ,,'.I.;~, I ' '" I "'~ ,1" 1" 11 11 1, 1I I I I l. I • ';' 1" " • 
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hadthought was all rlght, and saw her collapse on the lawn of one 

of the embassles. He ran to her and saw Dr. Dana Peterson trylng 

to stop the blood coming out of Ronni's mouth (Tr. 1211, 1302). 

Eventually an ambulance arrived and took her away and he was driven 

to the hospital.' A short time later hospital staff told him that 

hls wife was dead (Tr. 1212-1213). Isabel Letelier was summoned 

to the hospital and was informed that her husband was also dead 

(Tr. 1526-1527). Subsequent tests of the paging system described 

by Townley revealed that the person who detonated the bomb could 

have been no more than one thousand feet away from Letelier's car 

at the time of the explosion (Tr. 3866). The medical examiners 

found that a piece of shrapnel had severed Ronni Moffitt's carotid 

artery and cut a hole in her windpipe; as a resul t, she breathed 

in her own bloodand drowned in it (Tr. 1323). They also found 

that Orlando Letelter had bled to death as a consequence of the 

traumatic amputation of both legs (Tr. 1328). The mission of 

Michael Townley and members of the CNM had been accomplished with 

grisly success. 

Late that same morning in Miami Townley called appellant 

Ignacio Novo, the brother of Guillermo Novo, in order to arrange a 

meetin~. Ignacio (whom Townley identified in court, Tr. 1700) 

asked him if he had heard the news that something big had happened 

in Washington (Tr. 1693). The two had a late lunch or early dinner 

together and Townley described for Ignacio what he, Paz, and Suarez 

had done in Washington and how the mission had been conducted 

(Tr. 1695). 
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On the night of September 22 or in the ear1y morning hours of 

September 23, Town1ey f1ew back to Santiago from Miami, using the 
251 

name of Kenneth Enyart.- He reported to Espinoza what had happened 

(Tr. 1696). Eventua11y he rep1aced the exp10sives which he had 

borrowed from the CNM by sending sma11 quantities of exp10sives to 

Paz from time to time. He a1so sent money to reimburse Paz and 

Guillermo Novo for expenses they had incurred in assisting him in 

the assassination (Tr. 1701-1702). 

On October 27, 1976, Guillermo Novo testified befo re the grand 

jury investigating the Lete1ier and Moffitt murders in which he had 

participated on1y the month before. While under oath, he told the 

grand jury that he had never heard of Lete1ier before he was ki11ed, 

and had no idea why he was murdered or who was responsible for it. 

He also c1aimed that the CNM had never done anything re1ated to 

Chile and that he knew no one who was a member of DINA (Tr. 4151

4154). 

Ignacio Novo appeared before the grand jury on October 29, 

1976. After taking the oath, he testified that he had never heard 

Letelier' s name before he heard about the murders on the news and 

that he thought that Cuban communists had possib1y carried out the 

assassination. He also claimed that he knew no one in DINA and 

nad not had contact within the previous two years with anyone who 

25/ It was stipu1ated that Government's Exhibit No. 88 was a copy 
of a flight manifest kept in the regular course of business by 
Lan Ch1le A1r11nes, 11st1ng Kenneth Enyart as a passenger on F11ght 
153 from Miam1 to Santiago on September 23, 1976 (Tr. 4043-4044). 

',·"fti~I''''''''I' III~" I 1, ~~~~""+'rl'.'II'1 I I,'l I JI "1 t 
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i 
had been 1n Chile or was present1y in Chile (Tr. 4147-4150). 

On October 21, 1976, a month after the murders, Special Agent 

Ovidio Cervantes of the FBI interviewed Ignacio Novo about the 

Letelier murder. In response to questioning, Novo revealed none 

of his knowledge about the identity of the participants. He did, 

however, claim to be the national coordinator for the CNM, identi

fying his brother Guillermo as the second national chief (Tr. 

3742-3744). 

Special Agent Larry Wack of the FBI was notified by the Se

cret Service in May, 1977, that they were working wi th a man in 

whom he might be interested. Wack met Ricardo Canete in the Se

cret Service office and learned that he was in touch with Ignacio 

Novo' (Tr. 3590). Canete had been arrested on a counterfei ting 

charge and was working wi th Secret Service agents in return for 

their help on his case (Tr. 3376). He had been a founding member 

of the CNM and had known both Novo brothers (whom he ident ified 

in court) since 1960 (Tr. 3230-3032). Canete participated in the 

group until 1965 and then drifted away, al though he still main

tained haphazard contact with Ignacio (Tr. 3233-3234). 

After his conversation wi th Wack, Canete called Ignacio at 

Center Ford, his place . of business, and su~gested a meeting, 

claiming that he might have sorne things of interest to Ignacio. 

At the meeting, Canete offered Ignacio various types of false 

identification and Ignacio replied that he might have a use for 
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them. He explained that the Government was trying to accuse the 

CNM of the Letelier murder. During the conversation Ignacio ex

cused himself and said that he had to contact friends in DINA to 

see how things were going. He made a telephone call and then re

turned. Canete asked if the group could give him any help if he 

fell under suspicion and Ignacio assured him that they could send 

him to a farm in South America for awhile (Tr. 3235-3236). 

A few days later Canete and Ignacio met again. Ignacio con

firmed that he wanted to do business with respect to the documents 

and asked about types and prices. Ignacio asked the bartender for 

a sales check and wrote down on it the kinds of documents he wanted. 
26/ 

Canete filled in the prices he would charge. When Canete said he 

could obtain a blank West German passport, Ignacio tried to think 

of a Germanic sounding name and finally decided on Frederick Pagan 

(Tr. 3238-3239). Canete contacted Ignacio when the documents were 

ready and they went to the Szechuan Taste restaurant, where they 
n/

exchanged documents and money. Before giving the documents to 
28/

Ignacio, Canete made copies of them, which he turned over to Wack. 

¿-67 Canete ldentified Government's Exhibit No. 97 as the sales 
check, w1 th Ignac1o' s wr1 ting on the left and his own wr1 ting on 
the r1ght (Tr. 3239). 

27/ Both Canete and Wack 1dentified Government' s Exhlb1 t Nos. 
IOO-lOOe as the surveillance photographs taken by Wack of Canete, 
Ignacio, and a woman friend of Ignacio' s, go1ng into the restau
rant (Tr. 3258, 3592). 

28/ Canete identified Government's Exhibit No. 99 as the original 
documents he gave to Ignacio (Tr. 3243). Both Canete and Wack 
identif1~d Government's Exh1bit No. 98 as the copies of those doc
uments (Tr. 3242, 3591). 
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Canete met with Ignacio again in June, 1977, to give him the 
29/

balance of the documents which had been ordered 1Tr. 3260). Ignacio 

requested still more documents and they arranged to meet again. 

At the later meeting Ignacio asked for a New York driver' s� 

license and other identification in the name of Victor Triquero� 
30/� 

and a permanent and temporary 1icense in the name of David Costa.� 

Ignacio exp1ained that since he wou1d soon be 1eaving for Miami and 

possib1y South America, he wanted the documents as soon as possible. 

He r,ave Canete sorne money and instructed him to contact appel1ant 

A1vin Ross if he had any problems (Tr. 3268). 

In late June o~ ear1y Ju1y, Canete ca11ed Ross (whom he identi

fied in court) to arrange a meeting with him. Dur1ng their discus

sion in a bar, Canete to1d Ross he was worried that the FBI might 

pick him up and asked what the CNM cou1d do for him. Ross said 

they had friends in the inte11igence communi ty in South America, 

where Canete could be placed temporari1y on a farm (Tr. 3269-3270). 

A few days later Canete and Ross met again at Ross' place of em

ployment, Ascione Motors. From there they drove to a restaurant 

"2"9/ Canete identified Government' s Exhibi t No. 103 as a forged 
Social Security card in the name of Pagan and Government's Exhibit 
No. 102 as an al tered Panamanian passport, both of which he gave 
to Ignacio. Both Canete and Wack identified Government' s Exhibi t 
No. 101 as the Xerox copy given to Wack of the Panamanian pass
port (Tr. 3262, 3593). 

30/ Canete identified Government's Exhibit Nos. 105 and 105a 
as the origina1s of the Triquero documents (Tr. 3265). He and 
Wack both identified Government's Exhibit Nos. 104 and 104A as the 
copies of those documents given to Wack (Tr. 3265, 3594). Canete 
identified Government' s Exhibi t No. 106 as the Costa temporary 
license (Tr. 3267). 
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in Ross' caro During the ride, Ross' briefcase was open on the 

sea t and Canete saw two folders in i t, one labelled "Orlando Le

telier" and one labelled "Chile" (Tr. 3274). After eating dinner, 

Canete and Ross returned to Ascione Motors, where Canete used a 

typewriter to make up more false documents. While he worked, 

Canete bragged about his work, causing Ross to begin bragging 

about his specialty, which he described as making bombs. Ross 

said that the· bomb he had made which had worked very well recently 

was the one which killed Letelier (Tr. 3275-3276). He also said 

tha t he had used an acid back-up in the bomb, tha t he had been 

"the wheel man," tha t the bomb had been a ttached to tetelie r' s 

car while i t was in a garage for repairs, and that the group had 

stayed in a motel in Arlington, Virginia (Tr. 3276, 3463, 3486

3488). Canete did not entirely believe the narrative, but reported 

it to Wack anyway (Tr. 3463-3464). Ross also typed out on an 

Ascione Motors letterhead a further list of specific documents 
311 

which he wanted from Canete; Canete gave the list to Wack-.- Short

ly thereafter Canete began to feel nervous about the eventual 

possibility of having to testify against members of the CNM. Ac

cordingly, he broke off contact wi th Wack and tried to disappear 

(Tr. 3423). 

At about the same time, in August, 1977, aman named Carlos 

311 Canete identified Government's Exhibit No. 107 as the list 
typed by Ross. Canete and Wack both identified Government' s Ex
hibit No. 108 as copies given to Wack of the documents typed by 
Canete and given tu Ross (Tr. 3277-3278, 3595). 
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P. Oarcia rented a room in the name of C and P Novel ty Company a t 

4523� Bergen1ine Avenue, Un ion pity. Luis Vega, the building super

-
intendent,"gave Garcia the key to the room and saw him around the 

building severa1 times after that (Tr. 3005-3006). At the time 

Garcia moved into the room, it was ,ota11y empty; Vega had cleaned 
I 

it out thoroughly (Tr. 3008). Shortly afterward, on September 21, 

Special Agent Richard Sikoral of the FBI spoke to Alvin Ross at 

his home at 541 36th Street. Ross told Sikoral that he was estab

lishing a business called the C and P Novel ty Company a t 4523 

Bergenline Avenue (Tr. 3158-3159). Garcia last paid the rent for 

the room on October 31. When no rent was paid for November or De

cember, Vega put another 10ck on the door so Garcia could no 10nger 

gain entry (Tr. 3007, 3075). During this time Vega began to clean 

out the room with the intention of using it for his own office. 

He never saw Garcia again and no one ever approached him about 

paying the rent (Tr. 3007, 3012). On February 28, 1978, Sikoral 

went to 4523 Bergenline 100king for Ross. He asked Vega who ran C 

and P Novel ty and showed him sorne photographs, from which Vega 
32/ 

ptcked a photograph of Alvin Ross (Tr. 3010-3011, 3161)-.- Vega ex

p1ained that the C and P room had been abandoned and that he was 

32/ At trial, Vega identified as Carlos P. Garcia aman dis
played to him by the defense during voir dire. On cross-examina
tion, Vega said that he had recognized the-real Garcia as the man 
he had seen while the jury was out of the roomand. that Ross was 
not Garcia (Tr. 3036, 3062-3063). Though made available by the 
Government, Vega was never recalled by the defense to make an 
identification before the jury nor was the man he identified ever 
called by the defense to testify. 
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cleanlng lt out. Slkoral asked hlm to call the FBI lf he dlscovered 

anythlng whlch he thought they might flnd lnteresting (Tr. 3182). 

Slkoral then went to Ross' apartment and found hlm there. Ross 

sald that hls business, whlch he had been runnlng wlth hls partner, 

Carlos P. Garcla, had gone bankrupt and he was establlshlng another 

enterprlse to be run out of his horneo Ross dec11ned to g1ve any 

information about Garcia other than his name (Tr. 3160). 

In March, while he was cleaning out the C and P room, Vega 

found sorne i teros which looked to him 11ke bombing materlal. He 

called the FBI and Sikoral and another agent carne to the room 

where Vega had la id out the found materials. Vega refused to take 

a receipt for the 1teros because he was going to throw everythlng 

away anyway. The agents took custody of the materlals, whlch 

lncluded the electric matches ldentlfied by Townley as those he 

had altered and left wlth Paz and the Grand Central Radio receipt 

for the purchase of Fanon and Courier paging equlpment ldentlfied 

by Ernest Cheslow as the customer copy. Also found were detonatlng 

cord, a bottle of potasslum perrnanganate used in exploslves, with 

Paz' s fingerprints on i t (Tr. 3885), Chilean newspaper articles, 

and letters from Gul11ermo Novo to Presldent Plnochet of Chile, to 

Ronald Mclntyre, a ttache at the Chilean Embassy, and to Sergl0 
331 

Crespo, Consul General for Chile-.- Flnally, Sikoral recovered a 

3"37 The letter expressed the dlspleasure of the CNM over the 
Chl1ean expulslon of Rolando Otero. The Crespo letter, with 
Gul1lermo Novo's flngerprlnt on it, contained the following 
statement: "The Cuban Nationalist Movement has lntrepldly de
fended the best interests of the Chl1ean natlon by supportlng 
ln every way, publlc and private, worthy of comment and worthy 
of silence, the Government led by his Excellency, President 
Pinochet" (emphasls supplied) (Tr. 3889, 5186-5187). 
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11st of weapons and explosives wi th ini·tials of various CNM members 
W� 

opposite each item (Tr. 3163-3169). 

Meanwhile, in September 1977, Ricardo Canet~ was rearrested 

on another charge and resumed cooperation with Wack; an agreement 

was reached whereby he would not be prosecuted on the new charge 

ir he provided truthful and accurate information to investigators. 

He would be prosecuted if the information were hot truthful and 

accurate (Tr. 3300, 3426-3430). 

In January, 1978, Michae1 Town1ey, in Chile, received a 

te1ephone ca11 from Guillermo Novo requesting a loan of $25,000 

for the people who had been involved in the Letelier mission. 

Alvin Ross also spoke to Townley and strident1y demanded the 

money (Tr. 1717). Townley contacted Contreras to convey the 

request, but Contreras rep1ied that since he was no longer the 

di rector of DINA, he had no access to funds. DINA had been re

placed by an organization ca11ed CNI and Contreras had been re

placed by another director (Tr. 1712-1714). Town1ey cal1ed Novo 

back and to1d him that i t was impossi b1e to obta1n the money. 

They had one final conversat1on 1n wh1ch Novo re1 terated the re

quest and Town1ey repeated Contreras ' response (Tr. 1718). 

In March, 1978, a month or two after Town1ey ' s conversa

t10ns wi th Novo and Ross, Canete was ab1e to re-in1 t1ate contact 

341 Vega and S1kora1 a1so testif1ed to the aboye facts at the 
hear1ng to suppress evidence recovered from 4523 Bergen11ne 
Avenue. 
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with the CNM through a person who recommended that he contact 

Vi rgil Paz a t Roy I s Chevrolet. When he called Paz, Canete told 

h1m thnt he expected to be subpoenaed to the grand Jury in the 

Letelier investigation (Tr. 3281). Canete met w1th Paz and Ross 

at the Bottom of the Barrel restaurant, where Canete said that the 

FBI was looking for him. He told them he waS uncertain about what 

to do if subpoenaed to testify in the Letelier case. Paz replled, 

"Look, we did lt. They know lt. We know it. But let them prove 

it." Canete looked at Ross for confirmation and Ross nodded affirm

ative1y (Tr. 3286). Canete understood from the revelation that 

Paz was te11ing him tha t i t would be to hi s disadvantage to re

veal anything if' ca11ed to testify (Tr. 3492). Ross volunteered 

that the Government had even found sorne papers of his, but were 

too stupid to figure out what they had (Tr. 3286). In case Canete 

shou1d need to get in touch with someone, Ross wrote his name, ad

dress, and te1ephone number on a matchbook cover which he gave to 
351 

Canete.-

Canete met Paz and Ross again at the Bottom of the Barrel 

about ten days later and they told him they needed passports very 
36/

quiekly.-They were nervous and disappointed when he told them 

he would need four to six weeks to obtain them (Tr'. 3289). Canete 

had other eonversations during this period in which Ross said a 

351 Canete identlfied Government's Exhibit No. 109 as the mateh
book cover given to him by Ross.� 

361 Mi ehael Townley arrived in the Uni ted States in the eus tody� 
of FAI agents on Apri1 8, 1978.� 
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Mr. Propper was down in Chile but was not going to get what he 

wanted. Ross alBo complained that sorne people did not know the 

value of a man's work since they p1aced more va1ue on $25,000 than 

they did ona person's work. If he had to, he ~a1d, he wou1d 1ay 

i t al1 the way into the handB of Contreras Sepu1veda (Tr. 3295

3296) • 

Contreras and Town1ey, 1n fact, had been hav1ng the1 r own 

problems down 1n Ch11e, where news of the Un1ted States 1nvest1ga

t10n of the cr1me had sparked pub11c specu1at1on. Town1ey met 

w1th Contreras and Fernandez to construct a common story wh1ch 

they cou1d tel1 if ca11ed to test1fy by the Ch11ean ad hoc 1nvest1

gator, General Orozco (TI'. 2057, 2133). On March 29, Town1ey 

appeared before Orozco and gave a statement 1n wh1ch he descr1bed 

his connect1on w1 th the CNM and h1s trip to the Un1 ted States, 

but omi tted to mention anything about the p1anning and execution 
37/

of the assass1nat1on p10t (Tr. 2105).-- Sorne parts of the state

ment were comp1ete1y true, sorne were comp1ete1y fa1se, and sorne 

37/ This statement had not been turned over to the defense as 
Jencks material prior to tria1 because the Government had been 
1nformed by the Chi1ean mi11tary court that the statement was 
sea1ed and cou1d not be made ava11ab1e to the prosecutor (Tr. 
1742-1743). An uns1gned, unverif1ed copy of the statement mys
ter1ous1y appeared 1n the hands of defense counse1 ha1fway through 
the trial (TI'. 1650-1655), apparent1y obta1ned and forwarded "by 
M1randa Carr1ngton, Ch11ean counse1 for Manuel Contreras (TI'. 
1737). Defense counse1 then rece1ved a signed copy over the week
end from M1randa Carrington after the court had expressed doubts 
about the authent1c1ty of the f1rst documento The Government was 
aga1n to1d by Chi1ean author1t1es that 1t cou1d not have the 
statement (Tr. 1941-1946). 
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were partia1ly true, but incomplete (Tr. 2110). On Apri1 7, 

Townley was expelled from Chile and arrived in the Uni ted States 

in the custody of FBI agents on April 8; a material witness war

rant was served on him at that time (Tr. 1999). During the fol

lowing week his sister and parents secured the services of Seymour 
I 

Glanzer, Esquire, as his attorney and Glanzer ente red into negoti

ations with the Government. General Orozco arrived from Chile, 

along wi th Maj or Pantoja of DINA, who released Townley from his 

vow of silence relative to DINA' s participation in the Letelier 

assassination. Townley accordingly made a full and accurate 

verbal statement to Orozco as a continuation and modification of 

the statement he had given him three weeks earlier. On the advice 

of counsel, Townley, on April 17, entered into an agreement to 

cooperate fully with the United States Government. The statement 

which he had given orally to Orozco was then transcribed on April 
381 

18 for use in Orozco I s secret investigation:- The agreement wi th 

the United States required that Townley provide complete, accurate, 

and truthful information on all aspects of the Letelier investiga

tion and all other crimes commi tted against American ci tizens or 

• on American soil of which he had knowledge. In return, he would 

be allowed to plead guilty to conspiracy to murder a foreign offi

381 This transcription of the verbal statement, which had orig
inally been denied to the prosecution by Chilean authorities, 
was turned over in mid-trial after the Government informed Chile 
that the March 29 statement had been publicly disclosed and made 
available to the defense. Both the original March statement and 
the April modification were admltted into evidence. 
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cial (18 U.S.C. § 1117) and would avoid prosecution on any addi

tional charges related to his participation in the Letelier 

assassination. The Government would also, subject to judicial 

approval, agree to the imposition of a specific sentence of three 

and a half to ten years' incarceration and would recommend parole 

when he became eligible (TI'. 1879-1882). 

Alvin Ross and Guillermo Novo were arrested in Miami on April 

14. Recovered from Ross was a brown telephone and address book 

(Government' s Exhibit No. 114) containing the name Andres Wilson 

and Townley's Chilean telephone number (TI'. 4048). Recovered 

from Novo were a black telephone and address book (Government' s 

ExhibIt No. 117) (Tr~ 4049) and a driver's license and other identi

fication cards in the name of Victor Triquero (Government's Exhibit 

Nos. 123-124-F) (TI'. 415.6).. Ignacio Novo was arrested on May 4 

(TI'. 4049-4050). 

A search warrant was executed for Ross' apartment at 541 

36th Street, Union City, New Jersey, in late April, 1978. FBI 

agents recovered numerous IdentIficatIon documents in the name 

of Frederick Pagan, Victor TrIquero, and DavId Costa (Government's 

ExhibIt Nos. 99, 105-l05-A, and 106), identified by Canete as 

among those he had glven to Ignacio Novo (TI'. 3243, 3265, 3267). 

Also recovered were two black address books (Government' s ExhibI t 

Nos. 120, 121), a metal object on whIc'h Guillermo Novo' s finger

prInt was later found, and a BrIgade 2506 manual with Alvin Ross' 
39/ 

name on it- (Government' s ExhibIt Nos. l24-l24a) (TI'. 5120-5122). 

39/ Footnote on next page. 
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All three appellants were arraigned on charges in the instant 

case on August 11, 1978. Guillermo Novo and Alvin Ross were de

tained at the Metropolitan Correctional Center (MCC) in New York. 

At about the same time Sherman Kaminsky was also incarcerated at 

the MCC (Tr. 3681). Kaminsky had pled guilty in several jurisdic , 
tions to charges of inters tate racketeering in 1966 and had fled 

before sentencing to become a fugitive for twelve years (Tr. 4382). 

He was sentenced on one of those charges on June 14, 1978. The 

sentencing judge made it a condition of probation that Kaminsky 
40/ 

continue to cooperate with the Government. Kaminsky understood 

the judge to mean continued cooperation in the investigation of 

threats to kill a police officer and a federal judge which he had 

reported to authol'ities when he heard about them (Tr. 3816). 

Aftel' his sentencing Kaminsky remained at MCC to await the outcome 

of his cases in other jurisdictions. 

In May ol' June, 1978, Kaminsky met Alvin Ross· (whom he 

identified in court, Tr. 4381), who had heal'd tha t Kaminsky had 

been a membel' of the Hagannah, an arm of the Israeli mili tary. 

Ross talked about the Cuban Nationalist Movement and their aspir

atiens te have a military organization like the Hagannah (Tr. 

4341-4342). Over the next few months, Ross often approached 

39/ The manual described techniques fol' surveillance and counter
surveillance, as well as materials and methods for manufacturing ex
plosives. 

40/ See Appellants' Brief 1, Appendix Vol. 11. 
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Kaminsky and talked to hlm about the congrui ty of. interests and 

ideolop;y between the CNM and Chile. Ross said that Chile could 

supply money, safe terrl tory, an exchange of agen,ts, and weapons 

arÍd exploslves. He also told Kamlnsky that he had been lnvolved 

in Letelier' s murder, along wl th DINA, a tral tor named Townley 

ln DINA, someone narned Sepul veda, a~d other members of the CNM 

(Tr. 4349-4350) .He had attended a meetlng at whlch Townley sald 

that DINA and Gene"ral Contreras wanted a Marxlst agent assassln

ated. The agent was a threat to DINA and the CNM felt that thelr 

cooperatlon ln the murder would help cement relatlons and agree

ments between themsel ves and DINA. Ross referred to Leteller as 

a rotten communlst Marxlst and sald he had contrlbuted two wlres 
41/ 

used ln the bomb that kl11ed hlm--(Tr. 4371-4372). Ross also ex

pressed anger at DINA for thelr fal1ure to glve hlm sorne money 

whlch he had requested (Tr. 4380). He told Kamlnsky that he 

would not pay for Leteller' s murder because people would belleve 

anythlng of the CIA; the CIA would be the scapegoat (Tr. 4375). 

Durlng sorne of these conversatlons, Ross expressed hls hatred 

of the CIA and revealed that the CNM ~as plannlng tó blow up Russlan 

shlps ln Amerlcan harbors. Fearlng that these plans could create 

an lnternatlonal lncldent, Kamlnsky contacted hls attorney, Wl11lam 

Aronwald, Esqulre, on August 11. He turned over to hlm sorne notes 

whlch he had made and asked hlm to notlfy the CIA because he felt 

41/ The most consplcuous feature of a blastlng cap (Government's 
EXhlblt No. 78) ls the two long colored leg wlres protrudlng from 
the small cap. 
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that Ross was a dangerous man, capable of carrying out his plans 

(Tr. 3806, 3819). ~he notes which Kaminsky gave Aronwald made no 

mention of the Letelier assassination by name but' indicated that 

Ross had said that a person blown up in Washington was a double 

agent of the erA (Tr. 3681). Rather than passing the information 

to the crA, Aronwald gave the notes on August 17 to Assistant 

Uni ted States Attorney Schwartz in the Southern District of New 

York. Schwartz at the time knew nothing about Ross or the case on 

which he was being held, but after learning who was handling 

Ros s' case, called Eugene Propper and forwarded the notes to the 

District of Columbia U. S. Attorney's Office, which received them 

on August 28. No d,iscussions wi th any segment of the Government 

about the Letelier. case occurred until mid-October, when Kaminsky 

went to Schwartz' s office to talk about the threat to the police 

officer on which he had supplied information previously. Aronwald 

then mentioned the information which Ross had revealed to Kaminsky 

about the Letelier case. After sorne discussion, Aronwald and 

Schwartz instructed Kaminsky not to discuss Ross' defense with 

him and not to initiate a conversatiori, but just to listen if Ross 

lntroduced the subject (Tr. 3810-3812). Kaminsky,. in fact, had 

found i t difficul t to avoid conversations wi th Ross since Ross 

seemed to regard him as a. confidante and continually sought him 

out to talk (Tr. 3808). 

On October 31, Kaminsky and Aronwald met for the first time 

with Eu~ene Propper, one of the prosecutors in the Letelier case. 
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At that time Arortwald and Propper began to work out an agreement 

whereby Kaminsky would report what he heard and possibly testify 

for the Government. Both Propper and Aronwald warned Kaminsky 

not to discuss defense strategy or initiate conversations with 

~oss. Aronwald agreed to screen any notes taken by Kaminsky 

and delete any references to Ross' defense befo re passing them 
42/ 

on to the Government (Tr. 3685-3686).-

The written agreement between Kaminsky and the Government 

stipulated that if he testif1ed truthfully, the Government would 

recommend a sentence of probat10n in the Illinois case which was 

still pending. The Government al so required Kaminsky to make 

resti tution in Ill.inois and agreed to provide protection for him 

and his family (Tr. 4384-4386). 

Sherman Kaminsky was not the. only inmate at MCC to be ap

proached by one of the appellants. Anton10 Polytar1des had been 

conv1cted of 111egal diversion of f1rearms 1n 1977 and was brought 

to MCC on a wr1 t from Sands tone, M1nnesota. The purpose of the 

writ was to allow h1m to assist Customs Agent Joseph King 1n K1ng's
• 

lnves tiga tlon of other people involved 1n Polytarides' case (Tr. 

3933-3937). When other inmates heard about the nature of hls con

42/ All the information contained in the two previous paragraphs 
was presented e1ther by Sherman Kam1nsky during voir d1re or dur
1ng Aronwald' s representations to the court. NOsuch ev1dence 
was presented to the jury. The court ruled tha t Kam1nsky could 
test1fy to the jury only about conversations he had w1th Ross 
pr10r to October 31 (Tr. 4279). The conversations specifically 
related toLeteller, descr1bed above, occurred before October 31 
and were presented to the jury. 
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v1ct1on, they begari to approach h1m about arrang1ng weapons trans

act lons • A Cuban named Sotomeyer wanted to buy f1 ve mach1ne guns 

for himself and f1ve for the Cuban group respons1ble for the Letel

1er bomb1ng. Polytar1des called Agent K1ng at the end of February 

or beg1nn1ng of March and told h1m that he wanted to go back to 

Sandstone s1nce h1s wr1t was sat1sf1ed. When K1ng heard about the 

proposed weapons transact1ons, however, he told Polytar1des he 

would speak for h1m to the parole board 1f Polytar1des would go 

ahead w1th agree1tig to supply weapons to those who approached h1m 

(Tr. 3935-3939). Around the end of May, an assoc1ate of Sotomeyer 

1ntroduced Polytar1des to Gu111ermo Novo. Polytar1des told Novo 

he had been 1nformed by Sotomeyer that h1s group had arranged the 

Lete11er bomb1ng; Novo rep11ed that h1s group had 1ndeed been re

spons1ble. Polytar1des reported back to K1ng on all the conversa

t10ns he had w1th people want1ng to buy weapons. K1ng never asked 

h1m to t ry to f1nd out anyth1ng abou t Novo l s case; Polytar1des l 

only role was to respond to requests for weapons and report to 

¡\1ng on the progress of the deals (Tr. 3941-3942). Around the 

m1ddle of July, K1ng ment10ned that there were two fug1t1ves 1n 

Novols case and asked 1f Polytar1des could obta1n any 1nformat1on 

concern1ng the1r whereabouts. Polytar1des offered help to Novo 1n 

gett1ng the fugit1ves out of the country, but Novo dec11ned and 

broke offoall further conversations w1th h1m (Tr. 3944). In Decem

ber, 1978, Novo began to re-1n1t1ate contact w1th Polytar1des when 

he learned that Polytar1des had obta1ned parole. Novo wanted to buy 
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one hundred sixty machine guns, grenades, and plastic explosives 

(TI". 3947-3948). During the pet"iod when these negotiatlons were 

occurring, Novo seemed very angry one day and Polytarldes thought 

lt strange because Novo was usually calmo He asked Novo what was 

wrong. Novo sald that they had been betrayed by certain people in 

their case, but that they would pay them back (Tr. 4176). Alvin 

Ross was present during the conversation and nodded his head, but 
43/ . 

said nothing.-- The only benefit Polytarides received from the 

Government for testifying in the Letelier case was protection for 

him and his family (TI". 4313). 

After presenting all of i ts testimony, the Government moved 

most of its exhibits into evldence and rested its case. 

The Defense Evidence 

Isabel Letelier, called by the defense, tes tified tha t her 

family's mail from Chile often looked like it had been opened and 

that once a Metro schedule and a driver' s license were delivered 

in transposed envelopes (TI". 4635). She fea red that DINA was 

being helped by the FBI or CIA in opening mail (TI". 4637, 4656). 

Her husband feared being followed by DINA because he was told when 

released from prison in Chile that DINA had a very long arm (TI". 

4656). 

43/ Most of the aboye facts were elicited during voir dire of 
Polytarides. The. only testimony he presented beforetl1ejury 

'was ·Novo's statement about having been betrayed; there was no 
testimony about the weapons transactions context in which his 
relationship with Novo developed. 
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Edward Cannell was a Marine guard stationed at the American 

Embassy in santiago from 1970 to 1972 (Tr. 4658). He lived at 

the Marine House where embassy personnel and other Americana 

often socialized (Tr. 4660). He met Michael Townley at a dis

cotheque in late 1970 01" ear1y 1971 and often saw him at social 

functions at the embassy (Tr. 4663-4664). Americans living in 

Santiago commonly gathered at the embassy because of the high 

political unrest in the country (Tr. 4670-4672). There was a 

top secret unit called Pol-R at the embassy but he never saw 

Townley enter that section (Tr. 4675). 

Stuart Case, an explosives expert at the FBI, testified 

tha t Townley had dese ribed in detail the bomb used to kilI Le

telier. Townley said he had used one commercial blasting cap 

and one that he had made himself. He thought that the blasting 

cap leg wires were yellow and purple (Tr. 4693-4696). Case tes

tlfled that blasting caps made by the same company often have 

dlfferent colored leg wires and that Townley c'orrectly described 

the modifications he had made on the electric matches before Case 

ever showed them to him (Tr. 4700-4703). 

George Landau, currently U. S. Ambassador to Chile, tes tified 

that he was ambassador to Paraguay from 1972 to 1977. In June, 

1916, General Vernon Walters, Deputy Director of the CIA, carne to 

Paraguay and met w1th Landau and a high official in the Paraguayan 

Gove rnmen t named Pappilardo (Tr. 4780-4782). In July, Pappl1ardo 

called Landau to tell him that Paraguay had received a high level 

;~,¡_.,,_,'_I'I"_'llllf_'lj,_" _"~'_U."¡_"_"'_''i.i__ ,_._'III_"_"_'_'_"'f_"_'_'_''_''''¡'¡_'''_''I~_''~''',-'_' __" .~lr,.,·q, II,,~' I '1"~"~ •• ''''rll''''I' ," 1I I ~ . ti I j,1 1,', I 
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reques t from Chile. Chile had informed Paraguay tha t two army 

officers named Juan Williams Rose and Alejandro Romeral were being 

sent to the Uni ted States to investigate dummy Chilean corpora

tions. To make them inconspicuous, Chile wanted Paraguay to issue 

them Paraguayan visas to enter the United States (Tr. 4782-4783). 

Normally, such visa requests would have been forwarded routinely to 

the American Consulate wlthout any knowledge of the U.S. Ambassador. 

However, Pappllardo suggested that Landau contact Wal ters to let 

hlm know about the sl tuaion; Pappilardo wanted to do Wal ters a 

favor by alertlng the CrA about the Chllean request (Tr. 4785, 

4792-4793). Landau was also informed by Pappilardo that he had 

glven the two Chileans Walters' name and telephone number so Walters 

could monltor them (Tr. 4784). Susplcious of the Chlleans' lnten

tlons, Landau obtalned thelr Paraguayan passports and photographed 

them. He then forwarded the photographs to Walters by dlplomatic 

pouch so Walters could decide whether to lnvestlgate them or deny 

them entry (Tr. 4785-4786). A message arrived that the photographs 

had been dellvered to George Bush, the head of the crA, slnce 

Wal ters wasno longer wi th the agency. Landau then received a 

message from Walters explalnlng that he had left the agency, was 

unaware of any visit by Chileans, and that the CrA wanted no contact 

wlth them. He advlsed Landau to lnform the State Department, 

whlch Landau lmmediately did (Tr. 4787, 4793). Landau then asked 

Pappilardo to get the Paraguayan passports back from the Chlleans 

and lnformed hlm tha t the visas were revoked. When he received 
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the passports, the photographs had been removed (Tr. 4788-4789). 

Landau put the passports in his files and kept them unti1 the 

names Williams and Romeral arose in the Letelier investigation. 

He then handed them over to the FBI (Tr. 4799). 

Rene Rodriquez testified that he was sales manager for Jess 

Jones Volkswagen in New Jersey in September, 1976. Suarez started 

wo'rk there that month ahd stayed with the dea1er a week or ten 

days (Tr. 4802-4807). Rodriquez did not remember if Suarez had 

arrived in the afternoon on his first day of work; he could not 

say whether he might have come in as late as 12:30 p.m. (Tr. 

4814-4815). 

Jorge Smith, the owner of a security equipment firm in Miami, 

testified that he met aman named Andres Wilson. in October or 

November, 1974, when Wilson carne to the store to buy counter

inte1ligence devices, especia11y debugging radio frequency equip

ment (Tr. 4857-4858). Before he sold the type of expensive de

bugging equipment Wilson wanted, Smith always asked whom the buyer 

represented (Tr. 4871). When he posed that question to Wilson, 

joking that he must be with the CIA, Wi1son said he worked for 

DINA and showed him an identification card (Tr. 4858-4859). 

Edgar Corley, a fingerprint expert at the FBI, testified that 

he never found a fingerprint of Alvin Ros s on' any of the i tems 

submitted to him (Tr. 4880). He a1so exp1ained that a person does 

not leave a print every time he touches something and that sorne 

people never leave prints (Tr. 4886). 

,.� 
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Gary Witt testif1ed that he interv1ewed Isabel Lete11er in 

his capaci ty as an FBI agent in September, 1976. She told h1m 

that she thought the eIA or FBI were cooperating w1 th DI NA in 

tamper1ng wi th her mail, since DINA would not have had access 

to the United states mails without help (Tro 4909, 4913)0 

L. Carter Cornick stated that as the pr1ncipal FBI agent 

for the Letelier case, he test1fied at a removal hearing for appel

lant Ross in Newark on June 2, 1978 (Tro 4948-4950) o Corn1ck, who 

had participated in the debriefing of Townley, testified at the 

hearing that Townley told him that Ross had been present at the 

conspiracy meet1ng at the Chateau Renaissance (Tro 4955)0 Townley 

had or1g1nally been unable to recall if Ross was at the meeting, 

but after speak1ng to h1s wife 1n late May, h1s recollect10n was 

refreshedo' He then 1ndicated dur1ng an informal d1scuss10n 1n 

the prosecutor's off1ce that Ross had 1ndeed been presento Corn1ck 

so test1fied at the removal hear1ng (Tro 4958, 4969-4970). 

Robert Gamb1no as D1rector of Secur1ty for the CIA, ma1nta1ns 

files on people who are of potential or actual use to the agency 

(Tr. 4980-4982). The eIA has established public offices around 

the country where people can come who would 11ke to work w1 th the 

agencyo If someon~ comes to a pub11c office, the office obtains 

biograph1cal 1nformat10n from the person and notifies Secur1ty to 

conduct a check. The divis10n does a pre11m1nary securi ty check 

on anyone 1 t m1ght use 1n any capac1 ty to insure that the person 

is honest and trustworthy (Tr. 4997-4998) o Such a check cons1sts 
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of a request for any information on the person from the files of 

various other agencies. If the check is negative J the Operations 

Division is notified that there ls no security obJection to further 

assessment of the persono If Operations then decides i t wants to 

use the person 1n .some waYJ Secur1ty 18 asked to do a more thorough 

investigation (Tr. 4985-4988). In December J 1970 J Operations asked 

Security to do a name check of this type for Mlchael Townley. Since 

there was no record of his name at any of the agencies they checked J 

Security notified Operatlons that there was no security objection 

to further contact with Townley (Tr. 4985). A more thorough inves

tigation was never requested and Securlty was informed in December J 

1971, that there was no further interest in Townley (Tr. 4987-4988) . 

Ir Operations had' revived an lnterest in Townley after the 1971 

cancellation J they would have been required to ask Security to do 

another prelimlnary check. No such request was made J indicating 

that the agency retalned no further interest in Townley (Tr. 5001

5002). 

Marvin Smith J also a CIA employee; 18 chief of the group 

that maintains the files of the Directorate of Operations (Tr. 

5008). Those files revealed that Operations asked Security to make 

a preliminary check on Michael Townley so that Operatlons could 

make further contact and assess his possible usefulness. When 

Security indicated that they had no problem with further assessment J 

Operations asked their people in Miami to contact Townley. They 

reported tha t he had evidently returned to Chile (Tr. 5014-5016). 

" <1 .~11i4"'", I 11~1'llill~ 11,11'1'1 I~ I '11,1. I . "'1" I 
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Agency employees in Chile searched for him but found that he was 

no longer at the address he had given (Tr. 5017). Their search 

was hampered by the secrecy wi th which i t had to be conducted; 

notification of the American Embassy in Santiago that they were 

looking for Townley would have been a public revelation of thei r 

interest in him. When Operations was unable to find him in Chile 

or Miami, they notified Security that their interest had ended. 

Authority to contact him was then cancelled by Security in Decem

ber, 1971. Had they wanted to contact him again, Operations 

would have been required to request a new preliminary check and 

approval from Security (Tr. 5048-5049), which they never did. The 

records also indicate that Townley contacted agency people in 1973 

and again asked if they wanted to interview him. By that time, 

Operations was not interested because he had oecome a public 

figure in Chile through his anti-government activities. Newspaper 

articles and reports of radio broadcasts about him were put in his 

file, as well as a report from a State Department officer at the 

Santiago Embassy, where Townley had come in 1971 to reveal that he 

had contacts with various political groups, including Patria y 

Libertad (Tr. 5053, 5058). 

After calling these witnesses and introduc1ng var10us ex

hibits into ev1dence, the defense rested its case. 



'. 
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SUMMARY OF ARGUMENT� 

l. The evidence presented agains t appellant, Al vin Ross was 

more than sufficient for the jury to have found him guilty beyond 

a reasonable doubt. Ross attended the conspiracy meeting at which 

Michael Townley requested the help of CNM members in assassinating 

Letelier. He accompanied Suarez a few days later when Suarez ob

tained a blasting cap needed by Townley for use in the bomb, and 

facilitated Townley's movements when Townley arrived in New Jersey 

after placing the bomb in Washington. Recovered from Ross' place 

of business were a recelpt for the detonating equipment used in the 

bomb and sorne of the electric matches brought by Townley from Chile. 

Ross also admitted his complicity in the murders and conspiracy to 

two different Government witnesses. 

11. The trial court properly exercised ita discretion in 

11mit1ng appellants' efforts to cross-examine Townley about other 

assass1nationa they alleged that he had committed. Appellants 

were totally unable to make a concrete factual proffer on which 

to base these allegations. Furthermore, Rule 608 (b), Fed. R. 

Ev1d., 11mi ts cross-examination of wi tnesses on other bad acts to 

acts relevant to credibility, which assassinations clearly were 

noto Proof of other assass1nat10ns allegedly committed by Townley 

had no relevance to any other 1ssue in the case. 

111. Cross-exam1nation of Townley was not unduly restr1cted by 

h1s 1nvocation of the Fifth Amendment s1nce he asked to speak to 
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his counsel only five times during the exhaustivé inquiry to which 

appellants subjected him. After consultation with counsel, he 

eventually answered every question but one which involved other bad 

acts excluded under Rule 608 (b). Appellants were thus able to ex

plore every facet of his direct testimony and every issue relevant 

to his credibility. 

rv. The trial court properly exercised i ts discretion in re

fusing to recall Michael Townley for cross-examination on a tele

phone call he mad~ to Chile during the trial. Defense counsel were 

provided with a ~ape recording near the end of trial purporting to 

reveal a conversation between Townley and a friend in Chile. The 

recording had been supplied by the Chilean attorney for Juan Manuel 

Contreras, the lead defendant in the indictment, who was not sub

ject to the authority of the court. The court's denial of cross

examination on the tape before the jury, based on its suspicion of 

the tape' s authentici ty, was supported by a subsequent investiga

tlon which indicated that the tape had been fraudulently obtained 

and altered. 

V. The trial court committed no abuse of discretion in limit

lng appellants' attempts to elicit inadmissible hearsay and to 

present an affirmative defense through cross-examination of Govern

ment witnesses. The court had an obligation to ensure a fair and 

orderly trial which it fulfilled by requiring appellants to recall 

Government witnesses in their own case to present their affirmatlve 

defense that the CrA had ordered Letelier' s assassinatlon. The 

, 1" " 
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court also properly reCused to allow appellants to ask certaln ques

tlons of wltnesses who could not answer those questlons on the basls 

oC personal knowledge. 

VI. The trlal court properly exerclsed 1ts dlscretlon ln re

fuslng to perml t appellants to cross-examine a Government wi tness 

about hls rellg10us beliefs. Suéh lnqulry ls speclClcally for

bldden by Rule 610, Fed. R. Evld., whlch ls based on a recognltlon 

of the great potentlal for prejudlce lnherent in such questlonlng. 

The court was equally wlthln lts dlscretlon ln forblddlng cross-ex

amlnatlon of thesame wltness about hls alleged drug addlctlon when 

appellants were unable to make an adequate factual proffer. 

VII. The trlal court dld not abuse lts dlscretlon ln refuslng 

to allow appellants to ask a Government wltness to make a physlcal 

lctentlflcatlon before the jury durlng cross-examlnatlon. Such an 

ldentlflcatlon properly belonged ln the defense presentatlon of 

thelr own case. Appellants then falled to recall the wl tness or 

to present the person whom they wanted ldentlfled as a wltness ln 

thelr own case. 

VIII. The trlal court commltted no abuse of dlscretlon ln con

trolllng the scope of cross-examlnatlon ln other lncldents ob

jected to by appellants. Thelr complalnts were el ther addressed 

ln other sectlons of the brlef or were too trlvlal and merl tless 

to have constltuted an abuse of dlscretlon. 

IX. Appellants' Slxth Amendment rlghts to counsel were not 

vlola ted by tes tlmony by fellow lnmates about statements made to 
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them by appellants. Nei ther of the two Government wi tnesses who 

testlfied about such statements was acting as a Government informer 

in the case nor was either attempting to elicit incriminating ad

missions when appellants' statements were made. Thus their testi

mony was not excludable under the cases interpreting the nature 

and scope of the Sixth Amendment right to counsel. 

X. The trial court commi tted no error in admi tting relevant 

and proper testimony which established DINA' s motives in ordering 

the assassination of Letelier. Three Government witnesses testi

fied about Letelier's political beliefs and activities which brought 

him into opposi tion wi th the new Government of Chile. Evidence 

which is probatlve of the motive for commission of a crime is 

routlnely held to be a relevant and admissible item of proof. 

XI. The trial court exercised its discretion in a careful and 

appropriate manner in excluding death scene evidence which it felt 

to be prejudicial and in admi tting testimony relevant to proof of 

the elements of the crimes charged. An offer to stipulate by a 

defendant cannot foreclose the Government from presenting evidence 

necessary to prove its case. 

XII. The trial court committed no error in admitting the arms 

list and brigade manual since it properly found that the documents 

were more probative than prejudicial. The arms list, which con

tained the ini tials of three of the indicted defendants opposi te 

a llstlng of weapons and explosives, tended to prove the associa

tion of the co-conspirators and their access to the materials with 

I 1, ",U~· 1, I '1·.1, l' l. I 111 I ,1 I ~ I I , 'I ,IH '·1 'fll"'I¡'r' 1, "'fl'•• 
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whlch Townley testified they had provided him. The brigade manual 

was ortginally offered in restricted format since the Government 

only sought to introduce the 'portions describing components and 

construction of explosives. Appellants then offered the entire 

manual, including the parts to which itnow objects. Even if ad

mlssion of el ther of these 1tems was error, such error could not 

have substantially swayed the verdlct slnce the jury never saw 

elther of them. 

XIII. Two spontaneous statements by a Government witness were 

harmless error. A statement by a Government wltness that he was 

attemptlng to purchase a large quantlty of marljuana from appellant 

Ross durlng an lncrlmlnatlng conversatlon was no more than a pass

lng remark whlch the court promptly lnstructed to jury to dlsregard 

and was of 11ttle prejudlclal lmpact compared to the nature of the 

crlmes charged ln the lndlctment. Slml1arly, the same wltness' 

statement about havlng taken a 11e detector test occurred ln the 

course of two hundred pages of transcrlpted cross-examlnatlon and 

agaln the jury was lmmedlately told to 19nore the rernark. In such 

a context, nelther of the comments by the wltness could be sald to 

have substantlally affected the verdlct. 

XIV. The trial court cornmltted no abuse of dlscretlon ln deny

lng appellants' motlon for a change of venue. The record reveals 

no lnherently prejudlclal atrnosphere ln the trlal proceedlngs whlch 

would negate the necesslty of rnaklng a partlcularlzed deterrnlnatlon 

of the falrness of the jury selected. Exarnlnatlon of the volr dlre 
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and jury selection process reveals that a fair and impartial jury 

rendered the verdict in this case. 

XV. The trial court committed no error in its rulings on appel

lants' wide-ranging requests for discovery. The court examined in 

camera CIA records on contacts with Townley which had been requested 

by appel1ants. The court properly concluded that the records con

tained no information that fell under the rubric of Jencks state

ments, Brady material, or Rule 16 discovery. Appellants also asked 

for CIA records showing that Audio Intelligence Devices (AID) and 

its president, John Holcomb, were affiliated with the CIA. No such 

records existed because AID has never been affiliated with the CIA. 

The Government also does not have an obligation to conduct an in

vestigation which a defendant can conduct for himself. There were 

no Jencks statements of any Government wi tnesses which were not 

provided to the defense. Appellants demonstrated no particularized 

need to justify requiring the Government to provide them with the 

grand jury testimony of a prospective defense witness. 

XVI. The trial court did not commi t plain error in admi tting 

the testimony of three FBI agents who described the tours they had 

taken with Townley to locate various places relevant to the crime. 

Appellants did not obJect to the tour testimony itself at trial and 

thus did not properly preserve the issue for appellate review under 

any standard other than plain error. Moreover, the testimony was 

adml tted for the valid non-hearsay purpose of corroborating tha t 

the locations were where and what Townley thought them to be. 
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XVII. The trial court committed no error in admitting Townley's 

prior consistent statement. The statement was consistent with his 

trial testimony, 'was offered to rebut an implication that his 

testimony was fa.lse, and was made at a time when Townley had no 

motive to lie to the person to whom he gave the statement. 

XVIII. The evidence found at 4523 Bergenline Avenue was properly 

admitted since Ross had abandoned his proprietary interest in the 

premises. Furthermore, the building superintendent who found the 

matertal and gave it to FBI agents was acting on his own initiative 

in furtherance of his own interests and could not be classified as 

a Government agent for Fourth Amendment purposes. 

XIX. Appellants Guillermo Novo and Alvin Ross were guilty of 

the first-degree murder of Ronni Moffitt on either of two theories. 

Since the doctrine of transferred intent has been incorporated into 

the law of the District of Columbia, proof that appellants partici

pated in the premeditated, deliberate murder of Letelier constitutes 

proof that they are responsible for the derivative death of Ronni 

Moffitt. The evidence also showed that the person who detonated the 

bomb could have been no more than one thousand feet from Letelier's 

car, making it extremely likely that the person was aware of the 

presence of the Moffitts in the caro On either theory appellants 

Guillermo Novo and Ross are guilty of Moffitt's murder. 

XX. Appellants Guillermo Novo and Ross were sentenced in ac

cordance with applicable statutes. Absent sorne complaint other 
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than the severity of the sentences, there is no ground for appel

late review. 

XXI. Appellant Ignacio Novo was not deprived of a fair trial by 

the denial of his motion for severance. Testimony relating to 

statements by his co-defendants did not inculpate him in any of the 

crirnes charged. Although he might have been able to offer sorne ex

culpatory evidence on the misprision count in a separate trial, the 

Government would have been able topresent far more devastating tes

timony which it was precluded from offering in the Joint trial. Ig

nacio Novo was not preJudiced by either confusion or disparity in 

the evidence since any possible confusion was completely clarified 

and there was no indication that the jury was unable to compartmen

tallze the evldence as to each appellant. 

XXII. The evidence was sufficient to sustain Ignacio Novo I s 

convictions on both counts of false declarations. The jury could 

draw reasonable inferences from the testimony of Townley and other 

clrcumstantial evidence to find Ignacio Novo guilty beyond a rea

sonable doubt of making false statements to the grand jury with the 

lntent to lie. 

XXII [. The evidence was sufficient to support Ignacio Novo I s 

conviction for misprision of a felony. Testimony presented by 

the Government showed that Ignacio Novo had failed to reveal his 

knowledge of the crime when questioned about it by an FBI agent, 

had secured false documentation to aid Guillermo Novo in fleeing 
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from Letelier investigators, and had intentionally misled the grand 

jury when he appeared before it a month after the murders. 

XXIV. Appellant Ignacio Novo was properly sentenced to con

secutive sentences on the false declarations and misprision counts. 

Contrary to his assertion, false declarations is not a les ser in

cluded offense of misprision since the jury could have found that 

the statements to the grand jury were intentionally misleading 

even if not literally false as required for coriviction on a charge 

of false declarations. 
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ARGUMENT 

t.	 The evioence a~ainst appellant Ross was 
more than sufficient to sustain his con
viction. 
{"Tr. 1667-1669, 1672 ,-rnr2;l6~ 171~ 

1717, 1870-1873, 1875-1877, 2887
2892, 2894, 2922-2923, 2965, 3161
3165, 3286, 3296, 4371-4373, 4380, .. 
4969-4970.) 

Appellant Ross contends that the evidence against him was in

suf1'icient to sustain his conviction. In making such an assertion, 

Ross omi ts any re1'erence to the general legal standard governing 

sufflciency of evidence in this jurisdiction. Application of thls 

standard to the evidence against Ross reveals appellant's claim of 

lnsuf1'iciencyto be merltless. 

In evaluating the suf1'iciency 01' evidence, thls Court has 

cons tstently held that the Government need not provide evidence 

that compels a 1'inding 01' guilt beyond a reasonable doubt; its 

burden is met when i t has produced evidence, vlewed in the light 

mos t favorable to the Government, 1'rom which a reasonable mind 

could 1'airly 1'ind guil t beyond a reasonable doubt. Full allow

ance must be given to the trier 01' facts to determine credibil 

1 ty, weigh the evidence, and draw justi1'iable in1'erences of fact 

from proven facts. Crawford v. United states, 126 U.S. App. D.C. 

156, 375 F.2d 332 (1967); Curley v. Utlited States, 81 U.s. App. 

D.C. 389, 160 F.2d 229, cert. denled, 331 U.s. 837 (1947). "It 

. is only when there i8 no evidence upon which a reasonable mind 

mi~ht 1'airly conclude guilt beyond a reasonable doubt that the 

judge may properly take the case from the jury." United States v. 
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Davls, 183 U.S. App. D.C. 162, 164, 562 F.2d 681, 683 (1977). In 

applylng thls standard, no legal dlstlnctlon ls made between dlrect 

and clrcumstantlal evldence. Unlted States v. Davls, supra; ac

cord, Unlted States v. Staten, 189 U.S. App. D.C. 100, 104, 581 

F.2d 878, 882 (1978). 

Ross clalms that the only subst~ntlal evldence agalnst hlm was 

the testlmony of Sherman Kamlnsky, a fellow prlson lnmate whom 

Ross regarded as a confldante, and Rlcardo Canete, a fel10w antl-

Castro Cubano In fact, other evldence presented through several 

wl tnesses comblned wl th the tes tlmony of Canete and Kamlnsky to 
4 

produce a coherent plcture of Ross' partlclpatlon ln the assassln

a tlon scheme and of the extent to whlch he alded and abet ted 1 ts 
44/ 

executlon.-Michael Townley testlfled that Alvln Ross was one of 

the CNM members present at the consplracy meetlng at the Chateau 

Renalssance at the time Townley requested CNM asslst,ance ln the 

murder (Tr. 1668). When Townley had flrst presented the plan to 

Guillermo Novo, Novo replled that the declslon could only be made 

after Townley had made hls request to other CNM leaders at a group 

meetln~ (Tr. 1667). The day after the meeting Townley was informed 

that the CNM would cooperate ('I'r. 1672). Al though Ross clalms 

that Townley testlfled that Ross was merely present at the meetlng 

and dld not actlvely partlclpate ln lt, Townley's recol1ectlon of 

the detal1s of the meetlng and of who sald what to whom had faded 

447 Ross was charged both as a prlnclpal and as an alder and 
abettor. 22 D.C. Code § 105. 
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after two years and he was unable to ehroniele the speeifie partiei

pation of any individual, reealling only the topies of general 

diseussion (Tr. 1667-1669). Moreover, while appellant Ross as

serts that Townley did not mention íloss' presence at the meeting 

until he "finally remembered at the trial" (Appellants' Brief 1, 
451 

p. 32)that he had been there, FBI Agent Corniek testified that 

in faet Townley had told him in May, eight months before the trial, 

that eonversations wi th his wife had refreshed 'his recollection 

that Ross had attended the conspiraey meeting (Tr. 4969-4970). 

Townley' s original statement to Orozco in Chile, introduced into 

evidence by the defense, al so indicated that Ross had been a par

tlcipant in the meeting. (See Defense Exhibit No. 2.) 

Jose Barral, a friend of CNM members and testifying very re

luc tan tly fo r the Gove rnment (Tr. 2887-2890), recalled receiving 

a telephone call from Guillermo Novo a few days before the Letelier 

assassination asking for Barral's assistance in an unspecified 

matter. Shortly afterward, Suarez and Ross arrived at Barral' s 

home where Suarez, whom Barral had known for years, asked for a 

blas ting cap (Tr. 2890-2892). Barral could not recall whe re Ros s 

was during the discussion or whether he was present throughout the 

conversation (Tr. 2922-2923). Since Ross was not a friend of his, 

Barral paid less attention to him than to Suarez (Tr. 2894). 

Suarez and Ross left after making the request, Barral obtained the 

cap, and Sua rez returned alone a short time later to piek i t up. 

45/ The joint brief of Guillermo Novo and Alvin Ross is designated 
as "Appellants' Brief l." The brief of Ignacio Novo is designated 
as "Appellants' Brief 11." 

,11 01. ',1 ¡ 1I M~ 1 ' 1_1, ~ I I '1 1 '" I l. 
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Suarez then drove to Washlngton and gave Town1ey a vl tal mlsslng 

tngredlent -- a b1astlng cap to be used ln the bomb (Tr. 1682). 

Upon Town1ey' s arrlval ln New Jersey from hls p1acement of 

the bomb ln Washlngton, Ross met hDn at the alrport and asked hlm 

how the mlsslon had gone. Townley exp1alned how he had attached 

the bomb to the caro The two had breakfast together and Ross then 

d rove Townley to Ross' apartment where Gulllermo Novo was awal t

lng a report on the mlsslon (Tr. 1688, 2965). At that polnt, 

Orlando Leteller stll1 had two days 1eft to 11ve j the consplracy 

was far from over and Ross was engaged ln facl11 tatlng the move

ment of one of the chlef assasslns. 

In March, 1978, FBI agents recovered a number of 1 tems from 

a room at 4523 Bergen11ne Avenue, Unlon Clty, whlch had been 

rented ln August, 1977, and abandoned ln November, 1977, by Ross 

and an assoclate, Carlos P. Garcla (Tr. 3161-3165). Appe11ants' 

characterlzatlon of these 1 tems as "bomb-maklng ma terla1s" (Ap

pe11ants' Brlef 1, p. 33) fal1s to revea1 thelr slgnlflcance ln 

the Lete11er bomblng. One of the 1 tems found was a recelpt from 

Grand Central Radl0 for the purchase of a Fanon and Courler paglng 

system ldentlca1 to the one sent to Town1ey by Paz for modlflca

tlon and 1ater glven by Paz to Town1ey for use ln the Lete11er 

bomb (Tr. 1875-1877, 3165). Also found ln the room were elght 

e1ectrlc matches ldentlfled by Town1ey as among those whlch he 

had brought from Chl1e and 1eft wlth Paz as a present; of the ten 

he orlglna11y brought, on1y one had been used ln the bomb (Tr. 

3164, 1870-1873). Short1y after these ltems were recovered, Ross 



told IUcardo Canete that there was no reason to worry, tha t the 

;:tu t ho r1 ties even had sorne papers of his, bu t were too s tupid to 

figure out what they had (Tr. 3286). 

Appellant contends that Ross' statements to Canete and 

Kaminsky were simply the baseless self-puffery of a braggart. 

The fact that Ross eVidently felt a need to enlarge his role in 

his bragging to Canete, however, certainly does not invalidate 

his admission that he assisted in carrying out the assassination 

plo t. Indeed, after his arres t and detention on these charges, 

apparently thinking bet ter of hj s previous bravado, Ross gave an 

accurate account to Kaminsky in complaining that he had made the 

relatively minor contribution of turn1ng oVer "two wires" to be 

used in the bomb (Tr. 4373). Although appe11ant asserts that such 

a statement was a' claim "which anyone cou1d have made" (Appellants' 

Brief 1, p. 35, footnote 1), "anyóne" did not cooperate in the ac

quisition of the blasting cap used in the bomb -- a cap distinctive

ly characterized by the protrusion of two long leg wires. "Anyone" 

also could not have described, as Ross did for Kaminsky, the meet

ing Ross attended at which Town1ey first requested he1p in killing 

the "Harxist agent" (Tr. 4371-4372). Ross also expressed anger 

to Kaminsky a t DINA I S fai1ure to send him the money he expected 

(Tr. 4380); he told Canete that the Chileans p1~ced more value on 

$25,000 than they did on the va1ue of a man's work (Tr. 3296). 

Townley, of course, had testified that Ross had strident1y demanded 

money when he and Guillermo Novo ca11ed Townley in 1978 to request 

0o, , 1;, :,~~I.I,I~"j I!~I '''I'.'I.~'II,''I, Ilt'I". I'~ "'11"'1" ,,1 "~,liI,,"".II~ 1111'1"1'1 11l~·liHlj 
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$25,000 from DINA (Tr. 1712, 1717). 

Appe11ants are correct, of course, that mere presence and 

know1edge are lnsufflclent for convictlon, andthat a convlctlon 

cannot be based solely on a confesslon wl thout sorne lndependent 

proof that a crlme ln fact occurred. But these prlnclp1es, dls

cussed at 1ength by appe11ants, are comp1ete1y lnapposl te to the 

evldence ln thls case. Ross' convlctlon was based not sole1y on 

words from hls own mouth, but on a comblnatlon of testlmony by 

wl tnesses and exhlbl ts that clearly provlded a basls on whlch a 

reasonab1e mlnd cou1d flnd gul1 t beyond a reasonable doubt. The 

fact that Ross was not a rihlef protagonlst ln the consplracy does 

not re11eve hlm of cu1pabl11 ty for the contrlbutlons he made to 

the deaths of Orlando Leteller and Ronnl Moffltt. 

11.	 The trla1 court dld not abuse lts dlscretlon 
ln llmltlng appellants' efforts to expand 
the scope of cross-examlnatlon of Mlchael 
Townley to lnc1ude other a11eged crlmes. 
(Tr. 1761, 1799-1800, 1802, 2010-2014, 2021

2036, 2040-2051.) 

Appe11ants argue that the 11ml tatlon by the trla1 court of 

thelr efforts to cross-examlne Mlchae1 Town1ey ·on posslb1e prevl

ous crlmes constltuted an lmpermlsslb1e denlal of thelr rlght of 

cross-examlnatlon. An ana1ysls of thelr clalm reveals that they 

are advanclng novel and speclous legal theorles to justlfy such 

cross-examlnatlon as a method of avoldlng the requlrements of the 

federal rule of evidence app11cab1e to the lssue. Nel ther the 
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facts of this case nor the law on this subject will support their 

posltion. 

Appellants state as fact (and wi thout transcript references) 

that ~Uchael Townley assassinated Carlos Prats and his wife in 

1914 and attempted to assassinate Bernardo Leighton and his wife 

in 1915. Preliminarily it should be noted that, among other things, 

the trial court was disturbed by appellants' inabili ty to make a 

concrete proffer of fact on which to base any such suspicions (Tr. 

1199). Appellants pointed out at trial that Townley' s passport 

indicated that he had been in Argentina at the time Prats was 

assassinated by a car bomb (Tr. 1199-1800) and that he had been 

somewhere in Europe at the time of the machine gun attack on Leigh

ton in Rome (Tr. 1802). Counsel for Guille rmo Novo also stated 

that Novo told him that Townley had admitted the Prats killing to 

him (Tr. 1161). While a reasonable amount of exploratory question

ing by the defense should be allowed, even if based only on slight 

suspicion, United States v. Fowler, 151 U.S. App. D.C. 19, 465 

F.2d 664 (1912), a trial judge must be permitted to exercise dis

cretion concerning the proper scope of cross-examination of a 

witness, especially when the allegations, as here, are of a highly 

inf1arnmatory nature. Id. at 83, 465 F.2d at 668. The coincidence 

that Townley may have been in the general geographical region when 

an assassination tóok place does not supply an adequate factual 

basis for the claim that he comrnitted it. Nor does a self-serving 
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and unsubstantiated statement by a defendant to his lawyer provide 

such a ground. To find tha t such a proffer is adequate would 

allow any defendant to claim that a Government wi tness made an 

admission which might subject him to cross-examination in excess 

of that normally permitted. Without requiring further substantia

tion, such a ruling would invite fabrication and leave the fate of 

a Government witness to be determined by the veracity of a defend

ant who is totally exempt from cross-examination. The asking of 

direct questions . which incriminate or degrade a witness plants 

bias in the minds of jurors which subsequent testimony cannot 

entirely erase. United States v. Fowler, supra. While such a 

danger is obviously greatest where the defendant is the wi tness, 

the use of hearsay, suspicion, unverified sources, and unreliable 

innuendo suggests that a cross-examiner has concrete information 

about prior acts which he does not in fact possess. United States 

v. Cunningham, 529 F.2d 884 (6th Cir. 1976). Such a suggestion 

is improper regardless of the identity of the witness. 

Even if the factual basis for cross-examination were found to 

be sufficient, however, the permissibility of exploration of prior 

assassinat10ns would st1ll be wi th1n the sound discretion of the 

tr1al judge. Indeed, th1s discretion was codified in Rule 608 (b), 

Federal Rules of Evidence, which proh1bits the introduction of ex

tr1ns1c evidence of spec1f1c conduct of a w1tness even for the pur

pose of supporting or attack1ng credibili ty. The rule provides 
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that lnqulry can be rnade on cross-exarnlnatlon ln the dlscretlon 

of the trlal court only lf the conduct ls probatlve of truthfulness 

or untruthfulness and lf lts prejudlclal effect does not outwelgh 

i ts proba tlve va1ue. Acts bearlng on credlbl1l ty have been con

strued strlct1y to lnc1ude forgery, brlbery, fraud, fa1se swearlng, 

fa1se pretenses, and ernbezz1ernent; crlrnes lnvo1vlng force or lntlrn

ldatlon have not been consldered to be probatlve of veraclty. 

3 Welnsteln & Berger, Welnste1n's Ev1dence (1978), 608-28. In 

Un1ted States v. Young, 567 F.2d 799 (8th C1r. 1977), the tr1a1 

court refused to a110w the defendant to cross-exarn1ne a Governrnent 

w1tness about her a11eged offer to pay $10,000 to have her forrner 

husband k111ed. The Court of Appea1s uphe1d the dec1s1on of the 

tr1a1 court, f1nd1ng that such a questlon was not re1evant to 

verac1ty and honesty as requlred by Rule 608 (b) and wou1d have 

been h1gh1y prejud1c1a1. In Un1ted States v. Hast1ngs, 577 F.2d 

3R (8th C1r. 1978), 1n wh1ch a Governrnent w1 tness who had been 

granted 1rnmun1ty after a gu11ty p1ea test1f1ed aga1nst the defend

ant, the Court uphe1d the tr1a1 court' s ru11ng that any posslb1e 

probat1ve va1ue as to truthfu1ness of the w1tness' lnvo1vernent 

1n arrned robber1es and narcot1cs transact10ns was outwe1ghed by 

the prejud1ce generated by such an 1nqu1ry. S1rn11arly, 1n Un1ted 

States v. Bynurn, 566 F.2d 914 (5th C1r. 1978), the Court aff1rmed 

the tr1a1 court's exerc1se of d1scret1on 1n ho1d1ng that the cross

exam1nat1on of a Governrnent w1 tness about h1s hav1ng he1d foster 

ch11dren aga1nst the1r w111 to work at h1s racetrack wou1d have no 
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probative value as to his credibility. The Court in United States 

v. Calahane, 560 F.2d 601 (3rd Cir. 1977), also upheld the trial 

court in limiting the cross-examination of a Government witness 

1
about his previous bouncing of checks, reasoning that such an 

inquiry was not probati ve of the veraci ty of the wi tness. Thus 

those acts which do not specifically relate to a propensi ty for 

fabrication have been considered to be outside the scope of cross-

examination allowed by Rule 608 (b). 

In an attempt to circumvent the obvious and sound consequences 

of the application of Rule 608 (b) to th1s case, appellants rely 

on two fac11e and unprecedented legal theor1es. They f1rst cla1m 

that under Rules 404 (b) and 406, Federal Rules of Ev1dence, ev1

dence of Townley's alleged part1c1pat10n 1n the Prats and Le1ghton 

lnc1dents was adm1ss1ble to demonstrate h1s plan and rout1ne 

habi t. When one cons1ders the def1n1 t10n of hab1 t presented by 

legal commentators, the use of Rule 406 as a foundat10n for defense 

1nqui ry into other criminal acts of a Government w1 tness borders 

on the rid1culous. McCorm1ck desc r1bes hab1 t as an often sem1

automat1c pract1ce of meet1ng a part1cular kind of s1tuat10n 

with a specific type of conduct, such as descend1ng sta1rs two at 

a time or giving a hand signal for a left turno McCormick, Ev1

dence, § 162, p. 340. Th1s Court, in Lev1n v. Un1ted States, 119 

U.S. App. D.C. 156, 338 F.2d 265 (1965), upheld exclusion of 

testimony that the defendant had a "habit" of stay1ng home to 

observe the Sabbath and so could not have been out comm1tt1ng the 
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e rime charged. "It seems apparent to us tha t an indlvldual ' s 

religlous practices could not be the type of activities which 

would lend themselves to the characterization of 'invarlable regu

larity.' Certainly the very vo~itional basis of the activity raises 

serious questions as to its invariable nature, and hence its pro

bative value." Id. at 272 (citations omitted). Clearly, an alleged 

act of assassination ls a volitional act which would not fall 

under the rubric of "invariable regularity." 

Appellants' invocation of Rule 404 (b) and their analogy to 

the Government's Mexico evidence are also insupportable. Townley's 

testimony about the cooperation of CNM members Guillermo Novo, 

Suarez and Paz in his aborted assassination mission to Mexico was 

admissible for several specific purposes under Rule 404 (b), Drew 

v. United States, 118 U.S. App. D.C. 11, 331 F.2d 85 (1964), and 

the law of conspiracy. See United Btates v. Dansker, 537 F.2d 40 

<3rd Cir. 1976); United States v. Smith, 504 F.2d 560 (5th Cir. 

1974); United States v. Nahaladski, 481 F.2d 289 (5th Cir. 1973); 

Onited States v. Parker, 469 F.2d 884 (10th Cir. 1972). Townley's 

successful efforts to enlist the help of the CNM in the Letelier 

rnurder were based on a firmly established relationship which 

began wi th the Mexico mission and continued through and beyond 

the crimes charged in this case. The interest of Paz in the remote 

control paging device which Townley showed him on the Mexico trip 

caused Paz to buy similar equipment, which was later modified by 

Townley in Chile, sent back to the United States, and eventually 
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used in the Letelier bomb itself. The exchange of explosive mate

rials which occurred between Townley and Novo and Paz as a result 

of the Mexico cooperation prepared the way for the loan of explo

sives for the Letelier mission. Novo was able to verify that 

Townley was indeed a DINA agent and a regular pattern of communica

tion and cooperation was established which was beneficial to both 

parties. These continuing links established the motive for the 

CNM to cooperate in the Letelier assassination, they provided 

evidence of prior relationships relevant té the conspiracy charge, 

they were proba tive on the issue of appellants' intent when they 

associated with Townley, and they indicated a pattern of prepara

tion which gener~ted the particular feature of the Letelier murder: 

a remote control paging device which set off high explosives. The 

evidence was not offered, as appellants contend, for the general 

purpose of showing that Townley always acted in conjunction wi th 

appellants or that appellants were indispensable to the accomplish

ment of his purpose. The testimony was relevant and admissible 

only as to certain specific elements of the crimes charged. 

Appellants, on the other hand, wished to cross-examine on 

other assassinations not to prove or disprove any specific element, 

but to prove general innocence, a purpose explici tly prohibi ted 

by the governing legal principIes. Appellants claim they offered 

the evidence as proof of "plan," but thelr real argument ls that 

thelr lack of partlcipation ln possible other assasslnatlons 

shows generally that they did not participate in this one. Such 
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a basls for the exploration of other crimes is no 

ln the negative sense than it ls in the positive. 

ment offered testimony about the Mexico mission on 

eooperation in one mission made i t more likely 

were generally guilty of the crimes charged, the 

more admissible 

Had the Govern

the basis that 

that appellants 

evidenee would 

have been properly excluded. Drew v. Uni ted States, supra. It 

was just as properly excluded when appellants wanted to shów 

through other crimes evidenee that they were generally innocent. 

The Government made a detailed proffer that linked the Mexieo 

and Letelier missions in several specific ways; appellants were 

unable to establish any link at all between the Prats and Leighton 

lncidents and the Letelier murder. Prats was assassinated in 

September, 1974, months before Townley first met any members of 

the CNM; his unspecified alleged method of operation in that 

murder was therefore totally irrelevant to whether or not he 

soliei ted the help of appellants in other missions after he met 

them. The machine gun attack on Leighton in Rome in 1975 was 

similarly irrelevant since that incident bore no relation whatso

ever to the method of operation in Letelier. The fact that Townley 

may have been capable of planning and executing different assassin

ation plots in other parts of the world wi thout the help of the 

CNM casts no light on the instant casco 

Appellants argue that proof of ~odus operandi in other plots 

would prove that appellants were not necessary in this one (Appel

lants' Brief I, p. 41). Townley, however, never maintained that the 

11' H .....,~,¡, 1"4' "!" 11'.''"lll' l. ~ 1 '1, , 1" "11'" 111 ',I~ I ..,I,I1 .....u,.' 11'1'" I I • In~.,'¡ 
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Cubans were necessary to carry out the technical aspects of the 

Letelier mission; he was instructed by his superiors to obtain 

their help in an effort to put as much distance as possible between 

Chile and the assassination. Evidence of the lack of participation 

by the CNM in other plots thus would have been irrelevant since 

the necessity of appellants' participation in the Lete11er m1ss10n 

was not a .d1sputed fact. The only case c1 ted by appellants 1n 

support of their argument, Un1ted States v. Newman, 490 F.2d 139 

(3rd C1r. 1974), 1nvolved the format10n of a w1retapp1ng bus1ness 

partnersh1p between the defendant and the ch1ef Government w1tness. 

The Court held that where a central element of the Government' s 

case was an ongoing bus1ness partnersh1p, 1t was plaus1ble for the 

jury to 1nfer that both partners would have partic1pated 1n all 

wiretaps. Thus quest10ns about pr10r w1retaps by the w1tness 

should have been allowed to show that he often acted 1ndependently. 

Townley, although out11n1ng a pattern of cont1nu1ng cooperat10n 

between DI NA and the CNM, never cla1med that they formed a cont1nu

1ng partnersh1p for the purpose of comm1 tt1ng numeróus assass1na

t10ns; he stated 1nstead that DINA super10rs 1nstructed h1m to use 

the CNM 1n s1tuat10ns where 1t was exped1ent for h1m to do so. 

Th1s case 1s thus d1st1ngu1shable from Newman; and 1nsofar as 

Newman could be genera11zed to 1nclude any s1tuat10n where coopera

t10n occurred, we subm1t that 1t was wrongly dec1ded. 

Appellants' second novel argument to just1fy quest10n1ng 

about Townley's alleged pr10r acts rests on the nature of the 
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plea agreement between Townley and the Government. Appellants 

e la 1m tha t they we re unable to e ros s-examine Townley abou t othe r 

assass1nations because by the terms of the agreement, the "gov

ernment was improperly shielding its key witness from damaging 

e ros s-examination" (Appe llants' Brief 1, a t 47). In fac t, appel

lants were prohibi ted from sueh eross-examination not beeause of 

the plea agreement, but because, despite desperate attempts to do 

so, they were unable to offer any viable legal theory which would 

ei rcumvent the prohi bi tions of Rule 608 (b). Appellants s ugges t 

that by having demanded that Townley disclose all erimes in the 

United States or against United States citizens of whieh he had 

knowledge, the Gove rnment conferred a major benefi t on i ts ehief 

wi tness by not requiring that he diselose all information about 

a11 crimes anywhere in the wor1d. The Government, of course, has 

no quarrel with the principle that a defendant is entitled to 

cross-examine a Government witness concerning the beneflts he re

celved through his agreement wi th the Government. In accordance 

wlth that prlnclp1e, Town1ey was exhaustlve1y cross-examlned on 

every detail of his p1ea agreement and the benef1 ts he rece1ved 

from tes t1fy1ng (Tr. 2010-2014, 2021-2036, 2040-2051). To argue, 

however, as appellants do, that anyth1ng not demanded by the 

Government becomes a benef1t of the p1ea agreement to the w1tness 

1s to stand that pr1nc1p1e on 1ts head; anyth1ng outs1de the agree

ment wou1d become a part of the agreement by 1 ts very exc1us1on 

from the agreement. Acceptance of appellants' argument wou1d 
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requlre the Government to eliclt all incrlmlnating lnformatlon 

about any conceivable crime ever commi tted by the wi tness any

where in the world in order to avoid having failure to dlsclose . 
by the wi tness characterlzed as a benefi t of the agreement into 

which the defense could inquire. Naturally, the reluctance of a 

wltness to incriminate himself to the Government in possibly numer

ous other crlmes would sharply reduce the number of plea agreements 

reached. Such aconsequence would undoubtedly delight defendants 

everywhere, but would 'certainly not serve the interests of justice. 

The Government cannot be required to demand so much from witnesses 

that no agreements can ever be reached. By requiring the disclo

sure of all crimes involving American ci tizens or terri tory, the 

Government obtained far more from Michael Townley than it usually 

obtains from witnesses who testify on the basis of a plea agreement. 

Townley received no "benefi t" by not being required to disclose 

any other crimes because the conferring of a benefit on a witness 

implles that the Government gives up in the agreement something 

which it could have obtained outside the agreement. Townley either 
46/

had a Fifth Amendment privilege as to crimes in other countries-or 

the Uni ted Sta tes Government had no jurisdiction to investigate 

the matt"ers. Under ei ther circumstance, the Government could not 

have compelled Townley to give such information; thus the Govern

ment gave up nothing and conferred no benefits. 

461 Footnote on next page. 



- 66 

The logical result of appellants' argument would establish 

two alternatives: either the Government would have to demand 

so much from wi tnesses that no one would be willing to testify, 

or the witnesseswould be subject to extensive cross-examination 

on speclfic acts to demonstrate their bad charac1;er. The first 

result frustrates justice; the second result demolishes the federal 

rule governing the issue. The jury had ample evidence from which 

to make an evaluation of Townley's credibility. Thus it is obvi

46/ The Government did not rely on a Fifth Amendment argument in 
the trial court and does not now so rely. Appellants have not seen 
fl t to address the Government' s main argument below, which was 
based on Rule 608 (b). Instead, they have devoted great attention 
to their assertion that Townley did not have a valid Fifth Amendment 
privilege. We submit that the Court is not required to reach this 
issue, since efforts to expand the scope of cross-examination were 
properly limited on other grounds. Appellants' argument is unsup
ported in any case since the question of whether a witness can as
sert a Fifth Amendment privilege based on afear of foreign prose
cution was expressly left open in Zicarelli v. New Jersey State Com
mission of Investigation, 406 u.s. 472, 478-481 (1972). The Cir
cuits which have held that no such privilege exists have considered 
only situations wherein the secrecy of grand jury proceedings pro
vlded an adequate safeguard for the wi tness. In re Federal Grand 
Jury Witness, 597 F.2d 1166 (9th Cir. 1979); In re Grand Jury Pro
e eed i ngs (Un i t ed St a t e s v. Pos tal), 559 F. 2d 23 4 (5t h Cir. 19 77 ) ; 
In re Long Visitor, 523 F.2d 443 (8th Cir. 1975); In re Parker, 411 
F.2d 1067,1069-1070 (10th Cir. 1969), vacated and remanded for dis
missal as being moot, sub nomo Parker v. United States, 397 U.S. 96 
(1970); cf. In re Cardassi~51 F. Supp. 1080 (D.C. Conn. 1972). 
No court has considered the situation of testimony given in a public 
courtroom during a trial extensively covered by foreign press. Even 
were this Court to find it necessary to reach the Fifth Amendment 
issue, the questions relating to that issue were directed purely 
at collateral matters. Since questions about the Prats and Leigh
ton incidents involved neither the events of the Letelier-Moffitt 
murders nor the content of Townley' s direct testimony, Townley' s 
direct testimony would have been allowed to stand even if he had 
claimed a valid Fifth Amendment privilege. Dunbar v. Harris, 612 
F.2d 690 (2d Cir. 1979); United States v. Garrett, 542 F.2d 23 
(6th Cir. 1976); United States v. Cardillo, 316 F.2d 606, 613 (2d 
Cir.), cert. denied, 375 U.S. 822 (1963). 
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ous that the true purpose of seek1ng to cross-exam1ne Townley on 

the Prats and Le1ghton 1nc1dents was~ to portray h1m. as so ev11 a 
• 

character that the jury would be outraged that appellants were 

charged w1th l1fe counts wh11e Townley emerged w1th a lesser sen

tence. The cons1derat10n of pun1shment 1s, of course, a totally 

1mproper factor 1n a jury' s determ1nat10n of guil t or 1nnocence. 

See Dlstrlct of Columbla Bar Ass'n, Crlmlnal Jury Instructlons 

for the D1str1ct of Columb1a, No. 2.71 (3d ed. 1978). Thls 1s 

exactly the type of emotlonal reactlon that Rule 608 (b) was de

slgned.to prevent; the rulemakers and courts have labored hard to 

ensure that jurles declde cases on the facts, free from passlon or 

prejud1ce generated by"elther slde. 

III.	 Cross-examlnatlon of Mlchael Townley was 
not unfalrly restrlcted when he refused 
to answer one questlon wh1ch had already
been ruled 1m2roper by the court. . 
(Tr. 1162, 1844, 1854, 1887, 1956-1957, 
1979, 2055-2065, 2092, 2094-2117, 2129
2138, 2151-2153, 2179, 2191-2193, 2196
2215, 2219-2224, 2233-2240, 2243-2246, 
2381, 2404-2407, 2412-2420, 4245-4246, 
4671-4672, 4984, 4987-4988, 4998, 5062.) 

Appellants contend that l1mltatlon of questlons regardlng the 

lnternal work1ngs of DINA was an lmproper restrlctlon on thelr' 

rlght	 to cross-exam1ne Mlchael Townley. A thorough examlnatlon 

of the record reveals the poverty of thls clalm. 

Prel1mlnarl1y, lt should be noted that appellants' descrlptlon 

of thelr second theory of defense (Appellants' Brlef I, p. 54) ls 

lnaccurate. Insofar as any theorles of defense could be gleaned 

from counsels' statements and questlons, they clalmed not that 

Townley was not a member of DINA, but that he was a "mole" planted 
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in DINA by the eIA (Tr. 1162, 2381). The assertlon ip their brief 

that the,y needed to ask questions about the internal worklngs of 

DINA to prove that Townley was not a member is simply inaccurate; 

that theory of defense was never presented at trial and no evidence 

of any kind was ever prod).lced to sllbstantiate i t. Several other 

inaccuracles appear ln appellants' l'eci tatlon of the facts, which 

appellee must correct for the Court (Appellants' Brief 1, p. 54). 

Townley dld indeed state that he contacted the public offlce of 

the eIA on two occasions to offer information on Chile. There 

was, however, no evldence whatsoever that any "eIA 'front' organl

zation" ever attempted to establish an alibi for Townley. Appel

lants' assertlon that Townley hacl be8n glven "'operatlonal status'" 

ls evldently a dellberate mlsstatement of fact, slnce eIA employ

ecs whom the defense called as wl tnesses testlfled that the pre

l1mlnary securlty approval whlch was granted only allowed the oper

atlonal branch to assess Townley, not to use hlm (Tr. 4984, 4987

4988, 4998). The fact that the eIA had no lnformatlon that Townley 

was a DINA agent meant nothlng slnce the eIA wl tnesses testlfled 

that the agency. ls not aware of the ldentl ty of every agent ln 

every lntelllgence servlce throughout the world (Tr. 5062). Town

ley's occaslonal presence at the Amerlcan Embassy ln Santlago dld 

not make hlm a eIA agent any more than 1 t made an agent of the 

hundreds of other Amerlcans who frequented the Embassy for a varlety 

of legl tlma te reasons, lncludlng buslnessmen and people who con

gregated there because of the constant polltlcal unrest (Tr. 4671

4672). Appellants' clalm that they had sources ln DI NA who could 

~,., '··"'f'·H·'H~ "jHj'l*j ....Ir r'I'jl' ,~ I 1,1 l. I '1,' 
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have contradicted Town1ey' s c1aim of membership raises the ques

tion of why such peop1e were not offered as wi tnesses. On this 

point, it is instructive to note that one of the "sources," a 

Chi1ean attorney, was the attorney of the 1ead defendant in the 

indictment, Juan Manuel Contreras (Tr. 4245-5-4525-6). 

Appel1ants' description of the invocation of the Fifth Amend

ment by Town1ey is a1so mis1eading. During three days of intensive 

cross-examination and voir dire, Town1ey asked to speak to his 

counse1 exact1yfive times (Tr. 1844, 1887, 2064, 2179, 2193). 

The first instance occurred when he was being questioned on voir 

dire (Tr. 1844) to determine the authenticity of an unsigned, un

authenticated statement which had been sent to defense counse1 by 

Contreras' attorney. After denying that the proffered document 

was his statement, Town1ey refused to answer a question as to i ts 

contents. The tria1 court then decided that since the document had 

been neither authenticated nor trans1ated into Eng1ish, questioning 

on it wou1d be suspended (Tr. 1854). When a second statement, 

proper1y signed by Town1ey, was then received by the defense, Town1ey 

identified it as his and was cross-examined about it virtua11y 1ine 

by 11ne (Tr. 2055-2065, 2094-21l7, 2129-2138, 2151-2153, 2191-2193, 

2198-2215, 2219-2224, 2233-2240, 2243-2246, 2404-2407, 2412-2420). 

In 1ight of the extent of the cross-examination, it is 1udicrous1y 

inaccurate for appe11ants to c1aim that they were prec1uded frorn 

showing the extent to which Town1ey perjured hirnse1f in the prior 

statement. 
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The secondt1me Townley cla1med a F1fthAmendment pr1v11ege 

oeeurred when he was asked where 1n DINA he had obta1ned the elee

tr1e matches (Tr. 1887). After d1scuss1on w1th h1s counsel, Town

ley answered that quest10n fully (Tr. 1979). Townley aga1n asked 

to speak to h1s lawyer when asked whether he had stated that he 

performed the functions of informer and techn1cal consul tant for 
• 

DINAj he was concerned that the existence of the prior statement 

outside the secret Ch11ean proceeding 1n which it was given was a 

v101at1on of Ch11ean law. After consul tat10n w1 th his a ttorney, 

Townley aga1n answered the questlon fully (Tr. 2092, 2094). Town

ley 1nvoked h1s Fifth Amendment pr1 v11ege on vo1r dire when asked 

about alleged m1ssions in Europe wh1eh he conducted w1 th Virg11 

Paz (Tr. 2179). Since the tr1al court had already ruled that such 

questions were improper under Rule h08 (b), the court upheld Town

ley's refusal to answer. At Tr. 2193 Townley again asked to speak 

to his counsel when asked a question about a remote control system 

used to defend the national territory of Chile. After consultation, 

~ownley answered the question (Tr. 2196-2198). 

Thus out of a total of approximately seven hundred pages of 

transeripted eross-examination, Townley had Fifth Amendment prob ,. 
lems with only five questions and ultimately refused to answer 

only one, which had previously been ruled improper by the court. A. 

Although the eourt originally ruled that Townley had a privilege 

with respect to the source of the el~ctric matches (Tr. 1956-1957), 

i t then reversed i tself and Townley indicated tha t he no longer 

'. ( ... lll" .... ¡j~ I~,! "! I I "\~~~.,,I1I 1 ,1, .. I •" ,·1, 1-1'j.'oI.·, 
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wlshed to c1alm the prlvl1ege. In speaklng to defense counse1, 

the court exp1ained the method by whlch any Fifth Amendment prob

1ems	 wou1d be hand1ed: • • 1 wj11 rule on any other questlon" 
on a question-by-questlon basls. I can't antlclpate what you may 

47/ . 
ask. I can on1y respond when lt's put"- (Tr. 1957). Appe11ants' 

recltal of the facts neglects to mentlon the outcome of the dlscus

slons of prlvllege and thus attempts to mlslead the Court lnto 

bellevlng that the record supports thelr argumento In fact, the 

record clearly reveals that Townley was exhaustlvely cross-examlned 

on al1 facets of hls testlmony and that only one questlon was 

excluded on Flfth Amendment grounds, whlch had already been excluded 

under the federal rules. 

IV.	 The trlal court dld not abuse lts· dls
cretlon ln refuslng to recall Mlchael 
Townley for cross-examlnatlon on a tele
phone call he made to Chl1e. 
(Tr. 1962, 4245,4245-1-4256, 4948, 5072

5078.) 

Appellants clalm that the refusal of the trlal court to re

call Mlchael Townley for cross-examlnatlon on a recordlng of a 

telephone call he made to Chl1e slgnlflcantly prejudlced thelr 

rlght of cross-examlnatlon. But the record on thls polnt reveals 

no abuse of dlscretlon by the court. 

The recall of a wl tness for purposes of cross-examlnatlon ls 

471 Appellants' assertlon that the trlal court refused to hear 
a-factual proffer by defense counsel (Appellants' Brlef I, p. 
56) ls a flagrant mlsrepresentatlon of the record (Tr. 1962). 
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a ma t ter enti rely wi thin the provine e of the trial judge, who has 

broad discretion in the matter. Un1ted States v. James, 510 F.2d 

546 (5th Cir. 1975); United States v. Soares, 456 F.2d 431 (10th 

Cir. 1972); 8uder v. Bell, 306 F.2d 71 (6th Cir. 1962). During 

the last week of the trial, defense counsel informed the trial 

court that they had received from Sergio Miranda Carrington, 

Chilean a ttorney for Contreras, a tape recording of a telephone 

call purportedly made to Chile by Townley (TI". 4245-1). Although 

Townley on voir dire acknowledged that he had made a phone call 

to a friend, Gustavo Etchepare, in Chile (TI". 5072-5078), he never 

verified that the recording was an accurate representation of the 

conversation. Since defense counsel throughout the trial had 

rece1ved unverif1ed "evidence" from Miranda Carrington attempting 

to discredit Townley, even they were skeptical of the authent1city 

of the recording (TI". 4245-6). For th1s reason, the trial 

court concluded that although Townley could be questioned on voir 

dire as to whether he made a telephone call, he could not be ques

tioned before the jury. "The difficulty with the whole matter is 

that it is totally unver1fied" (TI". 4948). Indeed, the concern 

of the trial court was substantiated when the FBI submitted to the 

judge the results of its laboratory analysis of the tape on March 

30, 1979. Aural examination of the tape revealed six areas where 

erasing, over-recording, and splicing had occurred. In addi tion, 

Gustavo Etchepare filed through Townley's lawyer, Seymour Glanzer, 

an affidav1t denying that he had ever recorded a conversation with 

l., 1.~"II~'.oj¡Ir\,I...jl "1 "1/,.1ol1111 1,' 1).' ,11 '. I ~ "'11'1 '1 ''''1 1''''IIt+'''II¡~''~I'''' \ . f'~~ItII"I¡
" 
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Townley. The portion of the tap~ quoted in appellants' brief 

(Appellants' Brief I, p., 61) a Iso was based on a transc ript and 

translation made by the defense which was substantially different 

from the transcript and translation done by the ~BI. A key sentence, 

in the defense transcrlpt was altered to put the paragraph about 

threats to the judge iin an entirely different context. The FBI 

transcript, on the other hand, clearly reveals Townley's statements 

to have been a joke, albeit a childish and tasteless one. Townley 

categorically denied ever making any threats and stated that the 

tape recordlng was not an accurate representation of the conversa
48/ 

tion.--Thus the trial court was entlrely supported in its exercise 

of discretion by proof of the tape's lack of authenticity and 

fraudulent distortlon of fact. To allow a witness to be lmpeached 

by fraudulent material provided by the attorney for the lead defend

ant who is subject nei ther to the personal jurisdiction of the 

courtnor to the ethical requirements of the American Bar would 

subvert the entire process of fact-finding in criminal trials. 

Even had the recording not been fraudulently obtained and 

altered, Townley's ~ersonal opinlon of the trial judge would have 

been entirely irrelevant to his credibility as a witness. Even 

the al tered tape contained no suggestion tha t Townley had been 

untruthful in his testimony or that he had solicited threats. 

Since there was no evidence probative of his truthfulness as a 

481 See Townley's sentencing transcript in Cr. Case No. 78-3, pp.
12-13. 
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w1 tness presented by the tape) the trial court would have prop

erlyexercised its discretion had it excluded questions on the 

basis of Rule 608 (b) alone. 

v.	 The trial court properly exercised its dis
cretion to ensure a fair and orderly trial 
by excluding inadmissible hearsay and by 
requiring appellants to recall witnesses 
when they attempted to present an affirma
tive defense through cross-examination of 
Government witnesses. 
(TI". 1233) 1260-1263, 1353-1354, 1359-1360,

1474, 4744-4746, 4995, 5016, 5021, 
5024-5025, 5030-5031, 5048.) 

Appellants contend that the trial court prevented them from 

presenting any evidence to demonstrate a erA motive for ordering 

Letelier's assassination. A review of the record and of governing 

legal principIes indicates that this argument is wi thout founda

tion. 

Appellants' claim that the trial court issued a blanket order 

preventing them from raising a legitimate defense is a mischarac

terlzation of the record) as revealed by their own transcript ref

erences. Al though there was extensive discussion of appellants' 

efforts to present an affirmative defense through cross-examination 

of Government witnesses (TI". 1233, 1474)) it is clear that the 

trial court ruled on each effort as i t arose in the context of 

each particular wltness. For example, appellants attempted to 

questlon Michael Moffitt about whether Letelier had ever discussed 

erA lnvolvement in the overthrow of ehilean President Sal vadore 

Allende. The court sustained a Government objection on the ground 

"".1"11II,,, _l· .11'.' > I I l. ~ ~,.~ •• "'''''~''I l·' l· l 11 '1 I 0.- '''.''~''I.' 111 ""1~'H'.r .1.r~l"'''I''1 .~ I 1-11 .. I '1-' 
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that such an lnqulry was far beyond the scope of dlrect examlna

tlon, whlch had dealt only wlth the background of the Moffltts 

and the events lmmedlate1y precedlng the murders (Tr. 1260-1262). 

Appel1ants' reference to the examlnatlon of George McGovern as 

prejudiclally llmlted ls agaln a mlsrepresentatlon by omlsslon. 

The Government asked one question of Mcdovern on dlrect as to 

whether Leteller had ever mentloned the CIA (Tr. 1359-1360). 

McGovern sald "No." On cross-examlnatlon defense counse1 asked 

two questlons about whether Lete11er had ever dlscussed the CIA's 

lnvolvement ln the overthrow of Allende. McGovern rep11ed that he 

had not (Tr. 1353-1354). The 11mltatlon p1aced on defense coun

se1 dld not prohlblt them from asklng any questlons on the subject; 

1t on1y prec1uded them from golng far beyond the sc'ope of dlrect 

examlnatlon ln order to try to present evldence of an afflrmative 

defense about which no defense wltness had yet testlfled (Tr. 

1360). The court emphaslzed that there was no 11mltation on the 

defense lf they wanted to reca11 a wl tness to present ln thei r 

own case (Tr. 1263) •. 

Such an exerclse of the court's dlscretlon ls c1ear1y permls

slble ln order to ensure a falr and order1y trla1. In Unl ted 

States v. Stamp, 147 U.S. App. D.C. 340, 458 F.2d 759 (1971), the 

trlal court durlng extenslve cross-examlnatlon cut off a partlcu

lar lnqulry as outside the scope of dlrect examlnatlon since there 

had been no mentlon on dlrect of those areas whlch the defense 

sought to explore. In conslderlng the lssue, the Court he1d that 
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the trIal judge was properly wI thin his discretion In refusIng 

to permi t the defense to cross-examine Government wi tnesses wi th 

respect to matters only relevant to an affirmative defense and 

not mentioned on di rect. The proper course was to have the de

fense recall any Government witnesses helpful to its case. 

Appellants argue that they should not have been required to 

recall wi tnesses since by that time the testimony on direct was 

flrmly planted in the minds of the jury. This Court explici tly 

rejected such a "strike while the tron is hot" theory in Baker v. 

Un1ted States, 131 U.S. App. D.C. 7, 401 F~2d 958 (1968), uphold1ng 

the trial court' s discretion in requiring the defense to recall 

wltnesses to present an affirmative defense. Rule 611 (b), Federal 

Rules of Ev1dence, codif1es th1s approach 1n prov1d1ng that cross

examinat10n should be 11mited to the subject matter of the d1rect 

examInation and matters affectlng the cred1bI11ty of witnesses. 

The court has complete discretion in permitting or precluding 

inquiry lnto add1t10nal matters. 

The cases cIted by appellants in support of their argument are 

completely inapposlte to the sltuatIon here. In New York Life 

Insurance Company v. Taylor, 79 U.s. App. D.C. 66, 147 F.2d 297, 

(1945), and subsequent cases c1ted by appellant, the Issue was the 

admissibility of reports and statements made by third parties 

totally unavaI1able for cross-examinat10n. Such evldence, of 

course, i s a class ic exampl e of hearsay and bears no rela t10n 

whatever to the quest10n of how far outside the scope of d1rect 



- 77 

the defense can go in offering an affirmative defense. United 

States v. Miranda, 510 F.2d 385 (9th Cir. 1975), also cited by 

appellants, involved the exclusion of cross-examination on the 

number of people having access to an area from which the defend

ant allegedly stole funds. 'The trial court made i ts ruling not 

on the basis of orderly presentation of evidence, but on the basis 

that the questions were irrelevant and so could not be asked either 

on cross-examination or on recall of the witness. Since the case 

was based solely on circumstantial evidence and since the trial 

judge had commi tted a serious error on another issue, the Court 

found that the combination of factor's required reversal. Again, 

the situation in that case bears no resemblance to the instant 

case, where there was direct testimony inculpating appellants and 

all witnesses were fully available for recall. 

For reasons best known to appellants, they chose to recall 

only Isabel Letelier for presentation in their own case. It is 

instructive to note, however, that they were unable to proffer 

that the witnesses they sought to examine on either cross or 

direct examination had anything other than hearsay knowledge about 

CIA activi ties in Chile. Although appellants complain that the 

Government and court curtailed their examination of the eIA employ

ees they called as witnesses, the r'ecord shows that these par'ticular 

witnesses had no personal knowledge of the subjects on which the de

fense questioned them. Robert Gambino, director of security for 

the erA, testifiéd that he did not know if there were CIA agents in 
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Chile in the early 1970' s because the operations division did 

not share any such information with him (Tr~ 4995). Marvin Smith, 

chief of the group that maintains the files in the operations 

divtsion, testified that he di.d not know where erA employees in 

Santiago were located (Tr. 5031), that ne did not know whether 

there was a field station from 1970 through 1972 (Tr. 5030), and 

that he did not know if CIA agents played a role in Chilean politics 

in 1973 (Tr. 5024). The fact that the crA witnesses called by the 

defense had no personal knowledge of the questions they were asked 

does not mean that appellants were impermissibly limited in their 

questions; i t means that the defense did not like the answers 

which the witnesses gave. 

Appellants' attempts to introduce inadmissible hearsay were 

graphically illustrated by their repeated references to the Church 

Committee report on CIA activities; these references occurred both 

in front of the jury and at bench conferences (Tr. 4744-4746, 5021, 

5025). As the Government pointed out below (Tr. 4144-4145), there 

would have been no hearsay objections if the defense had called as 

wi tnesses people who had testified before the Church Commi ttee on 

the basis of personal knowledge. Significantly, the defense never 

called any witness who could establish even the most tenuous link 

between the CIA and the deaths of Letelier and Moffitt. 

Aside from h~arsay problems, appellants' claim that their 

factual proffer was sufficient under' Casey v. Uni ted States, 413 

F.2d 1303 (5th Cir. 1969), also falls to pass muster. In Casey 
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the eourt approved the trlal judge's llmltatlon of cross-examlna

tlon of Government wl tnesses where a eIA defense was ralsed and 

the defense wa~ Unable to proffer to the court any testlmony lndl

catlng that the eIA had lndeed been lnvolved ln the defendant' s 

actlvltles. The only testlmony even related to the eIA ln the 

lnstant case was Townley' s descrlptlon of hls two contacts wl th 

the Mlaml publlc offlce of the eIA ln 1970 and 1973; his descrlp

tlon corresponded wlth the testlmony of the two eIA employees who 

stated that the records lndlcated that al though securl ty had ap

proved hlm for assessment for posslble future use (Tr. 5016), 
. 

operatlons had then been unable to flnd hlm and had cancelled 

lnterest ln hlm ln 1971 (Tr. 5048). Townley' s contacts wlth the 

eIA were exhaustlvely explored through cross-examlnatlon of hlm 

and dlrect examlnatlon of Gamblno and Smlth. To argue that a 

denlal of eIA lnvolvment constltutes a proffer supportlng lnvolve

ment ls to turn loglc on lts head. The defense was never able to 

offer any evldence a t all tha t Tovmley' s fleeting contac t wl th a 

publlc offlce of the eIA was anythlng other than what he sald lt 

was. Furthermore, the assertlon that a eIA front organlzatlon 

supplled hlm wlth an alibl ls unsupported ln the record and slmply 

untrue. 

Appellants assert that the court "prevented defense counsel 

from presentlng any evldence to show the eIA's motlve for orderlng 

Leteller' s assassli1atlon" (Appellants' Brlef I, p. 69). In fact, 

the court prevented them from suggestlng by lnadmlsslble hearsay 
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and lnnuendo a11egations which they were tota11y unab1e to prove 

through competent testimony. ~he court committed no abuse of dis

cretion in 1imiting such improper efforts. 

VI.	 The tria1 court did not abuse its discretion 
in denying cross-examination as to a Govern
ment witness's religious beliefs and al1eged 
drug addiction. 
(TI'. 3498, 3501, 3505, 3510-3511, 3514.) 

Appellants argue that the tria1 court's refusa1 to permit them 

to cross-examine Ricardo Canete about his re1igious beliefs and 

alleged drug addiction was an improper 1imitation on their right 

of cross-examination. It is c1ear, howeve r, tha t the court com

mitted no abuse of discretion since the first line of inquiry was 

prohibi ted by federal rule and the second 1ine was based on a 

totally insufficient factual proffer. 

80th areas of inquiry were raised by Ignacio Novo's counsel, 

who proffered to the court, amon~ other things, that he wanted 

to question Canete about visits to a psychiatrist to show that 

he was "crazy" (TI'. 3498) and about his several marriages to show 

that he was "immoral" (Tr. 3505). Counsel informed the court 

tha t Canete' s family disapproved of him and thought tha t he was 

"crazy" and drug-addicted because he had "been from one trouble 

to another." In fact, "he has alienated his entire family be

cause of his conduct. (TI'. 3501). Thus counsel' s proffer" 
consisted of the personal opinion of Canete' s family, who were 

upset because Canete had often had legal problems and because he 
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was testlfylng agalnst other Cubans (Tr. 350~). Clearly, the per

sonal oplnlon of a wltness' fam1ly as to hls general character ls 

an lmproper basis for any cross-examlnatlon. No proffer whatso

ever was made that Canete was drug-addicted elther at the tlme of 

his meetings with Ross and Ignacio Novo or at the time of trial; 

the required foundatlon for asking questlons about drug use was 

thus completely absent. In United States v. Leonard, 161 U.S. 

App. D.C. 36, 494 F.2d 955 (1974), the Court noted that where 

there was no finding that the wi tne:3S was on drugs on the day of 

the offense, there was no evidentiary ground to sustain the conten

tion that drugB lnterfered wl th the capacity of 'the wi tness to 

observe the events. A showing must also be made prior to cross-

examination that the witness is using drugs at the time of trlal 

if a cross-examiner wishes to test ability to recollect and relate. 

United States v. Banks, 520 F.2d 627 (7th Cir'. 1975). Again, no 

such showing was ever made in the instant case. The trial judge 

indicated appropriate concern for this requirement in the following 

colloquy: 

~r g MR. SUAREZ: I understand that this man 1s alsoyJ addlcted, and that's from his father. 

~ THE COURT: All right. If the quality of that
 
~ proffer iB no better than the quality of the other
 ~ 

~V4proffer, it's denied. (Tr. 3514.)
\{'\ 

The court acted properly wi thin the bounds of i ts discretion in 

denying permission to cross-examine based on such an inadequate 

factual proffer. Even in cases where the factual proffer was suf

ficient, courts have recognlzed that, "it is clear that a trial 
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judge must exercise discretion concRrning the proper scope of cross

examina tion of a wi tnes6 regarding his a11eged use of narcotics, 

due to the highly inf1ammatory nature of such an a11egation." 

United States v. Fow1er, 151 U.S. App. D.C. 79, 83, 465 F.2d 664, 

668 (1972). 

The tria1 court was equa11y wi thin i ts discretion in denying 

cross-examination of Canete about his re1igious be1iefs. Canete 

testified on voir dire that he consu1ted the spirits of his re

1igion before doing certain things, bu t tha t he had no re1igious 

beliefs which would inva1idate the taking of the oath (Tr. 3510). 

After severa1 more questions by counse1, the judge cut off further 

inqu1ry with the observation that he too sought spiritual guid

ance before doing certain th1ngs (Tr. 3510-3511). The court's 

action in this regard was not on1y justified, but was reguired 

by Rule 610, Federal Rules of Evidence, which provides that, "Evi

dence of the beliefs or opinions of a wi tness on ma tters of re

1ig1on is not admissib1e for the purpose of showing that by rea

son of their nature his credibi1ity is impaired or enhanced." The 

fact that Canete may have been an adherent of an unconventiona1 

religion does not in any way vi tiate the prohibi tion of the fed

eral rule. Legal commentators have reasoned that the danger of 

pr"ejudice warrants forec1osing inquiries into re1igious be1iefs. 

McCormick notes that "the disc10sure of atheism or agnosticism, 

or of affiliation with sorne new, strange, or unpopu1ar sect, wil1 

often in many communities be fraught with intense prejudice." 

......¡.o:,..... J,." .• ,If ....",--1." ~lr.rl"I" .~ I 1'11" I I,L 



- 83 

3 Welns tein & Berger, Weins tein' s Evidence (1978), 610 [al] • The 

trial court committed no abuse of discretion in requiring that the 

scope of cross-examination be governed by the Federal Rules of 

Evidence and supported by an adequate proffer of fact. 

VII.	 The trial court did not abuse its dis
cretion in refusing to allow the de
fense to conduct a physical demonstra
tion during cross-examination of a Gov
ernment witness. 
(Tr. 3007, 3010-3012, 3029-3030, 3036

3037, 3062-3064, 3083, 3158-3162.) 

Appellants contend that the refusal by the trial court to 

permit them to conduct a physical demonstration during cross-

examination of a Government witness was an improper limitation 

on their right of cross-examination. This argument finds no 

support in the record. 

On September 21, 1977, Richard Sikoral of the FBI had a con

versation with Alvin Ross. Ross said that he was establishing 

a business' called C and P Novelty Company at 4523 Bergenline Ave

nue, Union City, New Jersey (Tr. 3158-3159). In a later effort to 

find Ross and interview him, Sikoral went to 4523 Bergenline Avenue 

on February 28, 1978. He spoke to Luis Vega, the building superin

tendent and asked him if C and P Novel ty Company was located in 

the building (Tr. 3010, 3161). When he affirmed that it was, 

Sikoral showed him sorne photographs to try to determine if Al vin 

Ross was likelyto be found there. Vega pioked out Ross' picture 
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as the man ca11ed Carlos P. Garcia, who had rented the room for C 
49/ 

and P Novelty (Tr. 3010-3011).-- Vega told the agents that Garcia 

hao fa t led to pay his rent and tha t he was c leaning out the C and 

P room so he could use i t for his own office. Sikoral asked him 

to call the FBI if he found anything interesting during his clean

ing efforts (Tr. 3007, 3012, 3162). After failing to find Ross at 

the C and P Office, Sikoral went to Ross' home and found him 

there. Ross explained that the business run by himself and his 

partner, Carlos P. Garcia, had gone bankrupt (Tr. 3160). 

On March 6, 1978, Vega found sorne i tems in the office which 

looked like bomb materials, so he called the FBI. When they 

arrived, he gave them all the items, which otherwise he would 

have thrown away (Tr. 3029-3030). 

After the direct examination of Vega was completed, the de

fense prqffered tha t they had the real Carlos P. Garcia avail

ahle. On voir dire Vega identified the man presented by the de

fense as the man who had rented the C and P office (Tr. 3036-3037). 

Al though the defense wanted to conduct a physical identification 

of Garcia by Vega on cross-examination, the court ruled that such 

a demonstration would have to be conducted during the defense 

case. The court did allow the defense to ask Vega on cross-exam

49/ Contrary to appellants' assertion, Sikoral was interested in 
an accurate identification, not in "making a case," when he showed 
the pictures to Vega; his only goal at that time was to locate 
Ross to interview him. No items had yet been found in the e and P 
office and Sikoral thus had no idea that a link between Ross and 
that office would contribute anything whatever to helping him 
"make a case" (Appe1lants' Brief 1, p. 73) against Ross. 

1I I 11, • 1, '11' l' 
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inat10n whether he had 1dent1f1ed a person other than Ross as 

Carlos P. Garcia. Vega explained that the man he had seen out

side the presence of the jury was definitely the Garc1a wlth 

whom he had dealt; he dld not recall whether he had seen Ross 

at 4523 Bergenllne (Tr. 3062-3064). 

As noted ln a prevlous dlscusslon, supra, pp. 74-80, the 

tr1al court has wlde dlscretlon ln refuslng to perml t the pre

sentatlon of an afflrmatlve defense through cross-examlnatlon 

of Government wltnesses. Unlted States v. Stamp, supra; Baker 

v. Unlted States, supra. In thls sltuatlon, the jury was fully 

lnformed that Vega had been mlstaken ln hls ldentlflcatlon of Ross 
,,-~"""--_..-.-..,,_.. -.. 

as Carlos P. Garcla. Furthermore, the Government made Vega fully 

avallable for the defense to recall ln thelr own case (Tr. 3083). 

For tactlcal reasons best known to appellants, they falled elther 

to recall Vega or to present the mysterlous Garcla hlmself when 

they had the opportunlty to do so. To argue that they were lmprop

erly prevented from d01ng on cross-examlnatlon what they dellber

ately chose not to do ln thelr own case ls dlslngenuous at best. 

VIII.	 The trlal court properly exerclsed lts 
dlscretlon ln controlllng the scope of 
cross-examlnatlon ln varlous other ln
~ldents objected to by appellants. 

In the1r "Conclus10n" to P01nt 11 of their brief, appellants 
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complaln, in a summary fashion and wi thout legal authori ty, about 

twenty-three other instances of allegedly improper restrlctlons on 

cross-examlnation (Appellants' BrLef I, pp. 75-78). Analysls of 

thelr transcrlpt references reveals that several of these ln

stances were ralsed under the headlng of lssues already dlscussed; 

the other clalms of lmproper rpstrLctlon are slmply frlvolous. 

Slnce appellants saw flt to deal wlth thelr numerous complalnts ln 

so cursory a manner, we wlll not belabor our analysis. 

Appellants' transcrlpt references TI". 1474-1484, 2041, 

2168, 4721-4722, 4736, 4979, 5019, and 5027 all fal1 into 

categories ralsed by appellants ln other sectlons of thelr br1ef. 

Cros s-examlnatlon of Isabel Lete11 el" (TI". 1474-1484) as to whom 

she thought had been openlng her' mall was llmlted on the basls 

of Casey v. Unlted States, supra, Unlted States v. Stamp, supra, 

and Baker v. Unl ted Sta tes, supra, all dlscussed ln a prevlous 

sectlon, supra, pp. 74-79. Appellants omlt to mentlon that they 

recalled Isabel 1eteller ln thelr own case and examlned her fully 

on thls sUbject (TI". 4634-4654). 

The defense questloned Townley (TI". 2041) on whether the 

Government had asked hlm about hls actlvl tles outslde the Unlted 

States. Slnce questions about those alleged activitles had already 

been excluded on Rule 608 (b) and Flfth Amendment ;grounds, the 

court sustained an objection. Defense counsel then stated that he 

was really asklng if i t was made clear to Townley that he would 

not have to talk about other actlvltles; Townley replled lI yes ll 

(Tr. 2041). 

ll:l ',l. " I ~ ,',11",1" 
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The court also susta1ned an objection to detailed questions 

about Townley's activ1ties with Paz in Europe (Tr. 2168); again 

because such questions had already been excluded on Rule 608 (b) 

and Fifth Amendment grQunds. 

At Tr. 4736 the defense requested that the erA record of 

meetings wi th Townley be turned over- to them. The court decided 

to look at the record in camera to determine if they contained 

discoverable mat~rial. A complaint about this decision falls 

not under the subject of limited cross-examination (since no limi

tation occurred), but under the topic of restricted discovery 

(Appellants' Brief 1, pp. 157-169). 

Appellants' references to Tr. 4721-4722, 4979, 5019, and 

5027 were all addressed by themselves and the Government in a 

previous section (Appellants' Brief 1, pp.. 64-69; Government's 

Brief, pp. 74-80. 

The claim that the trial court abused i ts discretion in the 

other instances ci ted by appellants is completely fri volous. Ap

pellants assert that they were precluded from asking where Townley 

obtained his lawyer to show that the provision of a lawyer might 

have been a benefit bf Townley's plea agreement. The court decided 

that, "in the absence of anything that you can demonstrate to the 

Court by way of a proffer, 1 will not allow you to ask the -ques

tion." (Tr. 2006.) The defense could point to nothing which sup

ported such a hypothesis. Appellants have again omitted to mention 

in their brief that they asked the question of Townley again several 
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minutes 1ater, and that Town1ey stated that his parents had retained 

Seymour G1anzer, Esquire, for him because his sister had been im

pressed with him when he represented her at the grand jury (Tr. 

2053). 

Appe11ants' assertion that they were prec1uded from determin

ing whether the Government prepared Town1ey's testimony borders on 

a de1iberate misrepresentation to this Court. The defense in fact 

cross-examlned Town1ey exhaustive1y on the subject (Tr. 2142-2151, 

2188). The court instructed the jury on the proper 1ight in which 

to regard this testlmony, stating that no adverse inference shou1d 

be drawn agalnst either party because they have discussed the testi

mony of witnesses before tria1 (Tr. 2188-2189). Such an instruc

tlon constltuted no 11ml tatlon whatsoever on the defense' s r1ght 

to cross-examine on the issue. 

The objectlon susta1ned by the court at Tr. 2544 was not d1

rected to the 1ssue of whether Town1ey was test1fy1ng a certa1n 

way because he d1d or d1d not know that Jorge Sm1th had been sub

poenaed to test1fy; the object1on was directed to the 1mp11cat1on 

left by the defense quest10n that ir the Government dld not call 

Smith, 1t was try1ng to h1de someth1ng. S1nce there are many 

reasons why a party may choose not to call a w1 tness 1t has sub

poenaed, such an 1mp11catlon ls clear1y 1mproper. The court com

m1tted no abuse of d1scret1on 1n susta1n1ng the objectlon. 

At Tr. 2786 the court refused to a110w defense counse1 to ask 

more questions about the dlscuss10n between Townley and the court 

0. 
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at the time Townley pleaded guilty. Specifically counsel explained 

his lntention: '¡[l] am 

that question" (TI'. 2784). 

go1ng tI) ask h1m 

Since Tewnley 

what 

co

YOUI' 
• 

uld not 

Honor meant 

competent ly 

by 

test1fy about what the judge had meant and since the issue had 

been fully ventilated on cross and red1rect exam1nation (TI'. 

2520-2525, 2588-2598), the court was well within its d1scI'et1on in 

I'efus1ng to let the matteI' be endlessly pUI'sued. 

The limi ta t10n on the use of SheI'man Kam1nsky' s sentencing 

tI'anscript for cI'oss-examination purposes was I'endeI'ed absolutely 

necessaI'Y by the personal characteI'ization of Kaminsky by the 

sentenc1ng judge as a "s11my, 1nhuman cI'eatuI'e" (TI'. 4436). Such 

I'efeI'ences WeI'e replete thI'oughout the tI'anscI'1pt and would have 

seI'1ously pI'ejudiced the jUI'Y in its evaluation of Kaminsky's 

test1mony. The COUI't I'uled that the peI'tinent paI't of the tI'ans

CI'ipt, in which the judge made Kaminsky's cont1nued coopeI'at1on a 

condition of his pI'obation, could be used on cI'oss-examination 

(TI'. 4449). MOI'eoveI', all of Kaminsky's motives foI' coopeI'ating 

with the GoveI'nment, including the cond1t1ons of his pI'obation, 

weI'e fully exploI'ed dUI'ing the extensive cI'oss-examination to 

which defense counsel subjected him (TI'. 4386-4480, 4485-4499). 

Appellants also claim that they weI'e 1mpI'opeI'ly I'estI'1cted 

1n theiI' cI'oss-examination of Canete (TI'. 3363-3365, 3391, 3393, 

3565-3567). At TI'. 3391 the COUI't sustained an objection to a de

fense question as to whetheI' the TI'easuI'Y agents in Canete's 

counteI'feiting case had told him they caI'I'ied a gI'eat deal of 
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weight wi th his sentencing judge (Tr. 3391). Canete' s coopera

t ion tn the coun terfei ting case had no relation at a11 to his 

cooperation in this case; moreover, counse1 had a1ready questioned 

him extensively about his motives for cooperating with the Govern

ment (Tr. 3375-3391). The court also sustained an objection to 

a defense question at Tr. 3393 as to whether Canete had fi1ed an 

income tax return dec1aring tho money he had re.ceived from Wack 

fol" expenses. This was a totally improper question since i t in

vol ved an interpretation of tax law by the wi tness and a matter 

of possible Fifth' Amendment privilege. Appellants' argument that 

they were limi ted in exploring the possibili ty that Canete was 

incarcerated at the time of his meetings with appel1ants 1s 

equally mer1tless. The court allowed the defense to ask Canete the 

dates of his sentences in 1974 and 1975 (Tr. 3363-3365). Even 

those questions were 1rre1evant s1nce Canete testif1ed that he had 

not seen Guillermo Novo at a11 from 1965 to 1977 and had seen 

Ignacio approximately f1ve times (r~r. 3363-3365, 3516). None of 

the conversations pertinent to thls case which the Government 

e11clted occurred before 1977; in fact, the murders themselves did 

not occur untll 1976. Appellants' stated purpose for asking about 

1974 and 1975 incarcerations was thus a transparent fiction. At 

Tr. 3565-3567, the court refused to permit defense counsel to 

re-open their cross-examination on the 1ssue of whether Canete 

had to1d Agent Wack in a taped telephone call that Ros s appeared 

very nervous one night. Canete had testified that Ross had seemed 

",."., '11·''''~'~''~'·lIq1''·11'')''11 'l¡"ll·. \ ". 
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a little excited but otherwise callO and relaxed (Tr. 3553). Al

though counsel had listened to the entire tape before cross-examin

lng Canete, he had not been supe 1r there was a disc repancy (Tr. 

3551). The court ruled that no minor a difference between the 

testlmony and the tape did not warrant re-opening cross-examination, 

especially since counsel had already cross-examined Canete exten

sively about the telephone call (Tr. 3467, 3474-3481). The court 

also properly sustained objectlons on relevancy grounds at Tr. 

3396 as to where Canete had obtained his own Social Security card 

and whether he knew it was a crlme to forge Social Security cardsj 

no question was asked about where he had obtained the documents he 

forged for appellants. 

Appellants' other complaints about limi ted cross-examination 

are so lnadequately raised in thelr brief (Appellants' Brlef I, 

p. 77) that we consider it unnecessary to address them in detail. 

The lnstances cl ted are too trlvlal to have constl tuted an abuse 

of the trial court's discretlon ln controlling the scope of cross

examlnatlon (~ Tr. 3834, 4722, 4733, 4835, 4968). 

IX.	 Appellants' Sixth Amendment rights were 
not vl01ated by testlmony about state
ments made b~ them to fellow inmates. 
(Tr. 3681-3682, 3686, 3772, 3690-3691, 

3693, 3707, 3768-3769, 3803-3808, 
3812-3814 4 3816-3819, 3832, 3838, 
3901, 393 -3935, 3937-3942, 3944, 
3947-3948, 3966, 4176, 4200-4201, 
4279, 4342, 4382.) 

Appellants argue that thelr Sixth Amendment right to counsel 

was vl01ated by the testlmony of two Government informants about 
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1ncr1m1nat1ng statements made to them by appellants. Their posi

tion 1s supported nei ther by the facts of the case nor by the 

law on th1s 1ssue: 

Sherman Kaminsky was p1aced in the Metropoli tan Correctional 

Center (MeC) in New York in Spring, 1978, to awai t sentencing on 

charges to wh1ch he had pled gu1lty twelve years before. Contrary 

to appellants' assert1on, he was not placed in the facili ty to 

gather lnformation on pre-trial deta1nees, but rather because MCe 

is the inst1tut1on 1n wh1ch most federal prlsoners are routlnely 

conflned. Prior to sentencing in those cases he had fled the jur

lsdlctlon and had been a fuglt1ve unt11 arrested in 1978 (Tr. 4382). 

While 1ncarcerated, Kaminsky was approached by Alv1n Ross, housed 

on the same floor, who had heard that Kamlnsky had been a member 

of the Israel1 Hagannah and who wanted to d1scuss w1 th Kam1nsky 

the format1on of para-m1l1 tary organ1zat1ons (Tr. 4342) • Over 

the next month or two, Ross 1nit1ated numerous conversat1ons 

wi th Kaminsky and talked continually about a variety of subjects, 

lnclud1ng h1s lnvolvement in the Leteller murder, the CrA as a 

scapegoat, CNM plans to blow up Russlan shlps 1n Amer1can harbors 

and attempts on the life of Fidel Castro (Tr. 3681, 3804-3808). 

Concerned that such plans could generate an 1nternat1onal 1nc1dent, 

Kamlnsky gave the notes he had been taking to h1s attorney, W1111am 

Aronwald, Esqu1re, ask1ng h1m to not1fy the CrA (Tr. 3806). 

Accord1ng to Aronwald, there was no ment10n by Kam1nsky of the 

case in which Ross was charged (Tr. 3681). Kam1nsky's sole reason 

I l. II'.I'U~~I ,,11 1~,"'I.l4"'\'" l· MI", • 1" '''1'111' j li4jl¡...t"¡.I~I·'t,,1 '''fM,.',j 
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for requesting that his attorney transmit his notes to the CIA was 

his be11ef that Ross was a danr;erous man capable of carry1ng out 

his plana (Tr. 3819). Aronwa1d, however, dcc1ded to g1ve the 

notes to Assistant Uni ted States Attorney Schwartz in New York; 

Schwartz at that t1me knew noth1ng about Ross or the case in which 

he was charged (Tr. 3682). 

On June 14, during the tlme when Ross was seeklng out Kam1nsky 

for conversation, Kaminsky appeared for sentenclng on his case 

before Judge Irving Ben Coopero Although Judge Cooper spoke in 

general terms about his requirement that Kaminsky continue cooper

atlng with the Government as a conditlon of probation, both Aronwald 

and Kamlnsky understood thls requlrement to refer to lnformatlon 

about threats on the life of a federal judge and a pollee offlcer 

whlch Kaminsky had, unsollcl ted by the Government, previously re

ported to authorities (Tr. 3690-3691, 3707, 3816). Both of these 

lnvestlgations were still proceeding at the time of the sentencing 

(Tr. 3816, 3832); they related not to incrimlnatlng statements 

made by inmates about their pendlng cases, but to planned future 

murders by certain inmates and their associates (Tr. 3816). 

Appellants' argument that the Government "iristructed" Kamlnsky 

at the sentenclng to contlnue to provide information to the Govern

ment (Appel1ants' Brief I, p. 79) ls based on the deceptive use 

in their brief of a lengthy quote from the transcript whlch deletes 

two entlre pages, as well as other references which change the 

whole meaning of the quoted text (Appel1ants' Brief I, pp. 84-85; 
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cf. Appellants' Appendix, Vol. II, pp. 21-23). An accurate verslon 

of the transcrlpt is worth quottng, slnce lt reveals the extent to 

which appel1ants have misrepresented the record. The quotation on 

page 84 of Appellants' Brlef I of tl1e statement by Assistant United 

States Attorney Schwartz actually appears in the transcript as 

follows: 

MR. SCHWARTZ: As far as Mr. Kaminsky's ability
 
to cooperate, (excised by district court) has previ

ously advised me that he is hopeful of securing Mr.
 
Kaminsky'stestimony in sorne capacity, be it the
 
grand jury or at a trial or sentencing hearing con

cernlng indlviduals that Mr. Kaminsky has provlded
 
informatlon about.
 

Mr. Barte1s and Mr. Aronwa1d have a1ready as

sured Your Honor and my office that that sort of
 
asslstance can be expected. Any cooperation in
 
terms of other new fields whlch 1 think we all hope
 
may turn out to be frultfu1, 1 don't thlnk that the
 
U.S. Attorney's Office for this district can do any
thlng to enable Mr. Kaminsky to do that. 

Whatever. sentence Your Honor lmposes ls 
have to be taken in 1i ht of the outstandin chal' es 
in other districts, excised by district court and 
to the extent that Mr. Kaminsky is ab1e to secure his 
1iberty by the sentence Your Honor imposes and the 
other le al roblems he has in other urisdictlons. 

am just hopefu1, and 1 think al1 that Your Honor
 
can fair1y expect of Mr. Kamln~ky -- and a11 Mr.
 
Kamlnsky offers -- is that he cooperate to the ful1

est extent he can under the circumstances he finds
 
himse1f in. (Appel1ants' App., Vol. 11, pp. 22-23)
 
(under1ined portions indicate the portions deleted
 
by appel1ants in the "quotation" presented in their
 
brlef, pp. 84-85).
 

Thus it is clear from the fully and accurately presented quo

tatlon that the Government had no agreement wi th Kaminsky about 

any other areas of cooperation and that in fact it would do nothing 

to he1p hlm in any such efforts. To argue from this discussion 
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that Kam1nsky became a Government al~ent for any and all purposes 

at the t1me of h1s sentenc1ng 1s pure soph1stry. The Government 

at that po1nt was totally unaware of any relat1onsh1p between 

Kam1nskyand Alv1n Ross; Ass1stant U. S. Attorney Schwartz was 

not even aware of the existence of Ross, much les S of the case in 

wh1ch he was charged (Tr. 3682, 3816-3817). 

When Schwartz eventually di3cov~red the nature of the charges 

against Ross, he realized that Kaminsky's noteson Ross's state

ments might be relevant to the case. Accordingly, he determined 

who was handling Ross' case in the District of Columbia and con

tacted one of the prosecutors, Eugene Propper, on August 25. 

Schwartz read Kaminsky' s notes to Propper over the telephone and 

later sent him a copy by mail (Tr. 3768-3769). Nothing further 

occurred until October 11, when Kaminsky was in Schwartz' office 

to discuss the threat on the police officer' s life, and Aronwald 

mentioned the conversations with Ross. Both Aronwald and Schwartz 

told Kaminsky not to discuss Ross' defense wi th him or ini tia te 

any conversations, but to listen if Ross wanted to talk (Tr. 3812). 

On October 31, Kaminsky and Aronwald met with Propper, who also em

phasized that Kaminsky should never discuss Ross' defense with the 

Government, should never approach Ross, and should never ini tiate 
50/ 

a conversation with him (Tr. 3813).- In late January, a formal 

50/ Contrary to appellants' characterization of this testimony by 
Kaminsky as "self-serving" (Appellants' Brief 1, p. 96), his ac
count was corroborated by both Aronwald and Propper (Tr. 3686, 
3772). Aronwald and Propper also arranged for Aronwald to screen 
all of Kaminsky's notes and delete any reference to Ross' defense 
before sending them to the Government. 



- 96 

agreement was fina11y reached, whereby Kaminsky agl"eed to testify 

in return fol" the Govel"nment's l"ecommendation that he be sentenced 

te time served and prebatien in his Chicage case (Tr. 3693) • 

Aftel" extensive voir dire examination of Kaminsky on a11 these 

facts, the ceurt ru1ed that Kaminsky weu1d be permitted te testify 

about conversations with Ross which occurred prior te his October 

31 discussien with the presecuters in this case, at which point he 

arguab1y became a Government agent (Tr. 4279). 

Appe11ants argue that a11 of Kaminsky's testimony shou1d 

have been exc1uded under Massiah v. Uni ted states, 377 U. s. 201 

(1964), which l"endel"s inadmissib1e testimony by a Govel"nment agent 

abeut a defendant' s statements te him when the defendant has not 

wal ved his rlght to have counsel pr>esent. We agree tha t the cur

rent state of the law requil"es the exclusion of such testimony 

when 1t ls the product of interrogatlon by a Government agent. 

The controversy then resol ves 1 tself lnto two pivotol questlons: 

who ls a governmen t agent and wha t ls "lnterrogatlon"? • The lm

portance of the deflnl tlon of "interrogatlon" is hlghllghted by 

the concluslon of the Supreme Court ln Brewer' v. Wl11lams, 430 

U.S. 387 (1977), that no Slxth Amendment rlght to counsel "would 

have come lnto play lf there had been no lnterrogatlon." Id. at 

400. 

The threshold requlrement, of course, for any lnvocatlon of 

Masslah ls the sta tus of the defendant I s confldante as a Gove rn

ment agent. It may be true, as appellants argue, tha t Sherman 

.•.•. ,'_ ,11 ,..,,¡,j.I'.i ti 11...1 1"""1 I lo 11"11,, I ,J, j ",,~,~ 
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Kaminsky had a motive to fabricate information to impress his 

senteneing judge. Sueh a motive is relevant to his eredibili ty, 

but not to the ques'tion of whether the Government reerui ted him 

to aet as an informante 

There ean be no argument about the admissibility of the testi

mony when the inmate was aeting solely on his own at the time of 

the statements. In that situation, the inmate is in the same po

sition as any other eitizen to whom a defendant makes ineriminat

lng admissions. The Court in United States v. Coppola, 526 F.2d 

764 (10th Cir. 1975), upheld admissibili ty where the statements 

were made to a fellow lnma te in personal eonversations and were 

voluntary and spontaneous. The statements were not the produet of 

direet or lndlreet pollee lnterrogation and dld not result from any 

efforts to bring about self-inerimlnation. In United States ex 

rel. Baldwln v. Yeager, 314 F. Supp. lO' (N.J. 1969), aff'med., 

428 F.2d 182 (3rd Cir. 1970), the Court upheld the admissibility 

of defendant' s statements where a fello~ prisoner was apparently 

aeting independently in gathering information before speaking to 

the pros eeution. The Court held that there was no talnt on the 

original eonversations beeause the pr-isoner later made an agree

ment to testify f~r the Government. Similarly, in Unl ted States 

ex rel. Milani v. Pate, 425 F.2d 6 (7th Cir. 1970), the Court 

held that Masslah cannot be invoked to make inadmissible an lndls

creet confession to a fellow inmate who at the time ls not a Gov

ernment agente The Court ln Paroutian v. United States, 370 F.2d 
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631 (2nd Cir. 1967), reached the same conclusion in upholding the 

admisslbility of statements to a cell mate who then contacted the 

Government. The Court stated, "We are certain that in deciding 

Masslah, the Supreme Court dld not lntend to hold that all those 

to whom indicted persons make admissions become ipso facto Govern

ment agents and that nobody to whom defendants in criminal cases 

make incriminating statements can testify to those statements un

less counselwas present when the statements were made." Id. at 

632. 

The record in the instant case clearly reveals that prior to 

October, 1978, Kaminsky was acting entlrely on the basis of his 

own motives and not at the behest of any Government agency. He 

reported Ross' admissions to the Government and testified against 

him because "in my mentality, Alvin Ross Diaz stands for everything 

1 dislike in a human being." (Tr. 3814.) Kaminsky did not dis

cuss Ross wi th any member of the Government until October, long 

arter Ross had made his admissions to which Kaminsky testlfied. 

Appellants claim that Kamlnsky became a Government agent for all 

purposes at hls sentencing on June 14. However, as dlscussed 

aboye, the Government had not requested that Kaminsky do anything 

other than follow up on the lnvestlgatlon of threats already under

way; these situations had no relatlon to appellants or thelr case. 

Appellants have cited no legal authorlty whatever for thelr novel 

proposltion that by imposlng continued cooperatlon in speciflc 

situations as a condltion of probatlon, ln a proceedlng oVer whlch 

• '''¡,.". "f """"1.1-1,,,, nl~""!',I"I'1 ~ I 1"11,, I ',1 .I 
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the Government has no control, a member of the federal judiciary 

can transform a defendant before him on sentencing into an agent 

of the Executive Branch. S1nce Mass1ah applies only to cases 

where the Government de11berately tr1es to e11cit 1ncriminating 

statements, the scenar10 pos1 ted by appellants 1s 1nsupportable. 

Even had Kaminsky been acting as a Government agent at the 

time of Ross' statements, and he was not, we submit that his 

conduc t would not have consti tuted the "interrogation" which is 

necessary to trigger Massiah. Exhibitirig concern for Ross' Sixth 

Amendment rights, after it learned of past conversations, the 

Government explicitly told Kaminsky never to approach or initiate 

a conversation wi th Ross. Indeed, as Kaminsky tes tified, "Mr. 

Ross will talk and talk and talk as long as you are able to listen. 

There were times that 1 literally had to run to get away from him, 

because 1 was working at the institution and had a jobo For sorne 

reason Mr. Ross decided that he wanted to talk to me, and he talked 

continuously, sir" (Tr. 3808). Kaminsky followed instructions in 

not approaching Ross, but found it difficult to avoid him even had 

he wanted to (Tr. 3808). 

Courts which have considered the defini tion of interrogation 

have generated considerable conflict among themselves. In Beatty 

v. United States, 377 F.2d 181 (5th Cir. 1967), surnmarily reversed, 

389 U.S. 45 (1967), the Supreme Court found a violation of Massiah 

where a Government agent concealed himself in the trunk of a cal' 

to listen to a conversation between the defendant and an informer. 
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Althoup;h the defendant himself had j nitiated all aspects of that 

conversation, the Court apparentJ y fel t that the circumstances of 

the conversation were sUfficiently gimilar to Massiah to warrant 

reversal. In Brewer v. Williams, 430 U.S. 387 (1977), the Supreme 

Court held thatquestions and statements to a deeply religious, 

emotionally unstable defendant about a murder victim's right to a 

Christian burial constituted surreptitious interrogation. The de

tective in that case admitted that he had deliberately set out in 

his statements and questions to elici t incriminating information 

just as surely as if he had conducted a formal interrogation. In 

United States v. Hearst, 563 F.2d 1331 (9th Cir. 1978), on the 

other hand, the Court upheld the admissibility of defendant's 
'¡ 

statements where jail officials had tape recorded a conversation 

between the defendant and a vi si tor. The Court found tha t there 

was no Massiah problem 1n the absence of any Government effort to 

e11cl t 1ncr1m1nat1ng statements from the defendant. Where there 

was no formal or surrept1t10us Government 1nterrogation, the Court 

found tha t the defendant' s S1xth Amendment right to counsel was 

not v101ated. 

In recent cases where a defendant' s cell mate was already a 

Government informer at the t1me of the incriminating admissions, 

the Cl rcui ts have spli t 1n thel r decisions. In Henry v. Uni ted 

States, 590 F.2d 544 (4th Cir. 1978), certiorari granted, 100 

S. Ct. 45 (1979), the Court held in a 2-1 decision that any con

versat1ons, no matter how unsolicited, between an informer cell 
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mate and a defendant were a form of Government interrogation. In 

tha t case, the informant was specifica11y warned not to ini tiate 

conversation or question the defendant about the pending charges. 

On the other hand, emp10ying what the Government submi ts is the 

better reasoning,the Court in Wi1son v. Henderson, 584 F.2d 1185 

(2nd Cir. 1978), uphe1d the admissibi1ity of statements made in 

virtua11y identica1 circumstances. The defendant' s ce11 mate had 

agreed to act as a Government informant and had been specifica11y 

instructed not to inquire or questlon but to keep his ears open 

for any information that cou1d 1ead to the apprehension of accom

p1ices. After the informant was p1aced in the defendant' s ce11 

for that :p~!,P~~~l the defendant made incriminating statements to 

him. In upho1ding the admissibi1ity of the statements, the Court 

reasoned that when a defendant makes an incriminating statement 

in"a face-to-face encounter with an informant, he knowing1y assumes 

the risk that his 1istener may repeat what he Baya to anyone, in

c1uding the Government. Indeed, the Supreme Court expressed a 

similar conc1usion in a Fourth Amendment context in Hoffa v. United 

States, 385 U.S. 293 (1966). The Court stated, "Neither this 

court nor any member of i t has ever expressed the view tha t the 

Fourth Amendment protects a wrongdoer' s misplaced be1ief that a 

person to whom he vo1untari1y confides his wrongdoing wi11 not 

revea1 it." Id. at 302. 

In the case before the Court, Kaminsky was never instructed 

by,the Government to e1icit any information re1ative to the charges 
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pendlng aga1nst appellants. The Government, consc1ous of 1ts ob

ligations under Massiah, specifically instructed Kaminsky never to 

in1 tiate any contact or begin any conversation or ask any ques

tlon designed to elicit incriminating inforrnation. On each and 

every occasion, Ross actively sought out Kaminsky, with whom he 

evldently fel t SOrne ideological affini ty, however misplaced. To 

avoid contact wi th Ross was impossible for Kaminsky short of a t

tempting to hidewhen he saw Ross coming. Obviously, the possibil

ltles of avoidance in a prison setting were limited by the reali

tles of the 1ncarceration situation. Kaminsky' s conduct can in 

no sense be characterized as interrogation under either Massiah or 

Brewer. 

Appellants' argument that the testimony of Antonio Polytarides 

should have been excluded by Massiah is also meritless. Polytarides 

was brought to the Metropoli tan Corrections Center in December, 1977, 

because the Unlted States Customs Service wanted to question him 

about records they had seized in connection with the case in which 

he had been convicted; the case involved the illegal sale of machine 

guns (Tr. 3901, 3838). While incarcerated, Polytarides was ap

proached by several other inmates who were interested in purchasing 

weapons from him. A Cuban named Sotomeyer wanted five machineguns 

for himself and five for the Cuban group responsible for the Letelier 

bombing (Tr. 3934-3935). In late February or early March Poly

tarides called Joseph King, a Customs Service agent, and asked to be 

sent back to his original place of incarceration. He told King that 

"'••11I<111' .~J"'~ ll'h"'~'III~"'~'f'~"¡¡"'I' Il 11"""" 
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lnmates at MCC were trying to purchase machine guns from him. King 

lnstructed him t-o go ahead wi th arl'angements on weapons purchases 

with anyone who approached him (Tr. 3937-3939). The only purpose 

of Polytar1des' assocation w1th these other 1nmates was the possi

bil1ty of making new cases; at no time were King or Polytarides in

terested in obtaining incriminating statements about the cases al

ready pending against them. Polytarides reported his conversations 

to King only in the context of the weapons transactions (Tr. 3942). 

At the end of May or beginning of June, Joseph Battle, who 

was associated with sotomeyer, introduced Polytarides to Guillermo 

Novo, who was also eager to buy weapons. As a matter of normal 

security and to confirm the legitimacy of Novo's status, Polytarides 

greeted Novo with the remark that he knew who he was because Soto

meyer had mentioned that his group had arranged the Letelier bomb

ing. Novo replied that his group had indeed been responsible (Tr. 

3940-3941). Negotiations for the weapons transactions continued, 

wi th Polytarides reporting the progress of the deals to King. In 

the middle of July, King asked Polytarides to try to get informa

tion on the location of the two Cuban fugi tives indicted in the 

case. Polytarides told Novo that he might be' able to help the 

fugitives leave the country on a Greek tanker. Novo reacted with 

suspicion, said he was not interested, and broke off further con

tact with Polytarides (Tr. 3944). In August, King indicated to 

Polytarides that he would inform the Parole Board of his coopera

tlon in the weapons transactions (Tr. 3966). Polytarides received 
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a January parole date in November and in early December Novo asked 

him about his parole situation. Polytarides said he had received 

his parole date and Novo seemed happy about it; he resumed negotia

tlon, entirely on his own initiative, for one hundred sixty machine 

guns, twenty pounds of plastic explosives, and two hundred hand 

grenades (Tr. 3941-3948). One day Novo appeared very angry, which 

Polytarides thought strange because Novo was usually a calm, re

laxed persono Polytarides asked what was wrong; Novo replied that 

they had been betrayed by certain people in his case, but that he 

would pay them back. Polytarides had already been granted parole 

at that time. He had no lntentlon of trylng to ellclt any lnforma

tlon from Novo by hls question nor anything to gain by doing so. 

His only interes t in Novo' s mood was a personal reaction to his 

unusual demeanor (Tr. 4116). 

At the end of extensive voir dire examination of Polytarides, 

the court ruled that a11 testimony by Polytarides would be exc1uded 

except the account of the last statement by Novo after Polytarides 

had been granted parole (Tr. 4200-4201). The context of this final 

conversation makes it clear that polytarides was not acting as a 

Government agent eliciting incriminating statements, but as an 

ordinary ci tizen acting out of personal curiosi ty. He had not 

spoken to Novo since July, he had a1ready received parole, and he 

had no intention of even trying to listen to any statements about 

his case which Novo might make. When Novo revived the weapons 

transaction, Polytarides went along with it, but there was no Gov
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ernment effort to garner incriminating admissions on any pending 

cases. For Massiah purposes, Polytarides was not acting as a Gov

ernment agent at the time of thc statement; his status thus falls 

under the rubric of United States v. Coppolo, supra; United States 

ex rel. Baldwin v. Yeager, supra; Uni ted States ex rel. Milani v. 

Pate, supra; and Parout1an v. Un1 ted States, supra. It is also 

clear that he made no effort to re-establish contact wi th Novo, 

that Novo approached him on his own initiative when he learned that 

Polytarides had been granted parole, and that Polytarides did abso

lutely nothing to elicit incriminating statements. His testimony 

was therefore aleo admissible under the standards of Brewer v. 

Williams, supra and Wilson v. Henderson, supra, even if this Court 

should find that he was a Government agent for Massiah purposes 

a t the time. Finally, even were the Court somehow to conclude 

that Polytarides could be characterized as a Government agent at

tempting to elici t incriminating statements, we submi t tha t the 

admission of his testimony about a single remark by Novo was 

harmless beyond a reasonable doubt. Chapman v. California, 386 

U. S. 18 (1967). The remark was susceptible of several different 

1nterpretations, only one of wh1ch could be inferred to be incrim

1nat1ng. Given the extremely inculpatory testimony by Townley 

about Novo and the wealth of evidence in the case, this single 

1tem of somewhat ambiguous evidence cannot be said to have con

tributed to the verdict; it was thus harmless beyond a reasonable 

doubt. 
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x.� Evidence introduced by the Government to 
prove DINA's motive in ordering the assas
sination of Leteli8r was both relevant 
and admissible. 
tTr. 1351-1352, 1363-1365, 1375, 1987.) 

Appellants argue that the testimony of Government wi tnesses 

George McGovern, Ralus ter Beek, and Isabel Letelier was presented 

solely to "provide the basis for a lucrative movie" (Appellants' 

Brief I, p. 102) and to "evoke sympathy from the jury" (Appellants' 

Brief I, p. 125). In pursuing their unprofessional personal at

tack on the integri ty of the prosecution, appellants have once 

a~ain sought to divert attention from the obvious legal support 

for this testimony. 

Evidence relevant to the issue of motive is universally ac

cepted as competent, admissible testimony. United States v. Nolan, 

551 F.2d 266, 273 (10th Cir. 1977); United states v. Falley, 489 

P.2d 33, 39 (2d Cir. 1973). Indeed, even when the evidence demon

strates other criminal acts of the defendant, its probative value 

as to motive often outweighs its prejudicial impacto United 

states v. Lee, 166 u.s. App. D.C. ()7, 509 F.2d 400 (1974); United 

States v. Parker, 549 F.2d 1217 (9th Cir. 1977); United States v. 

Johnson, 542 F.2d 230 (5th Cir. 1976); United States v. Mahler, 452 

F.2d 547 (9th Cir. 1971), cert. denied, 405 u.s. 1069 (1972). 

George McGovern and Ralus ter Beek testified about Letelier's po

litical activities in opposition to the military government of 

Chile. McGovern stated that because Letelier sensitized him on 
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the issue of human rights violations in Chile, he became more in

terested ln the passage of a bl11 reducing American ald to that 
51/ 

country (Tr. 1351-1352).- Ralu3 ter Beek descr1bed Lete11er's 

efforts in a campaign to stop a proposed loan to Chile by a group 

of Dutch businessmen; conversations between Letelier and ter Beek 

occurred in February, June, Ju1y, and August, 1976 (Tr. 1363

1365) and were widely publicized (Tr. 1370-1371). The decree re

voking Lete1ier' s ci tizenship which appeared in the Chilean Offi

cial Gazette a few days before his death was dated June, 1976 

(see Government's Exhibit Nos. 10 and lOa). Obviously, by June, 

1976, the Chilean Government dec1ded that it had sorne reason to 

deprive Letelier of his nationality; appellants' argument that 

ter Beek' s testimony was irrelevant because the final outcome of 

Letelier' s efforts in Holland did not occur until after June can 

only be characterized as simple-minded. 

Appellants' invocation of the best evidence rule (Rule 1002, 

Federal Rules of Ev1dence) in relation to ter Beek's testimony is 

also disingenuous. ter Beek testified on direct examination only 

that Letelier' s campaign was "a matter of public knowledge"; he 

said nothing about Dutch newspaper articles unt11 specif1cally 

asked on cross-examination whether he had seen any such articles 

51/ Appellants' characterization 01 the testimony as hearsay (Ap
pellants' Brief I, p. 105) reveals ignorance of the rules of evi
dence. Letelier's st,tements were admitted not to show that human 
rights violations occurred in Chile, but to show that he was engaged
in efforts to influence American policy toward the Chilean Govern
mento 
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(Tr. 1375). Appe11ants' assertion in their brief (Appellants' 

Brief 1, p. 107-108 n.2) that the Government presented testimony 

about newspaper articles is absolutely false; appellants are attempt

ing to mi slead the Court by ob.1ect ing now to evidence which they 

themselves elicited at trial. 

Appellants also insist that the testimony of McGovern and ter 

Beek was inadmissible because the Government was unable to prove 

that officials in the Chilean Government considered these facts in 

ordering the assassination. Obviously, had t'he Government been 

prlvy to the prlvate councl1s of the Chl1ean Government, the task 

of investigatingand prosecutlng this case would have been a good 

deal less difficult. Unfortunately, when intelligence agencies
I 

plan assassinations, they rarely publicize the moti ves for thei r 

decisi6n. Consequently, motive must often be proved by inference 

from circumstantial evidence, which has the same probati ve value 

as direct testimony. Holland v. United States, 348 U.S. 121, 

139-140 (1954); Robinson v. United States, 154 U.S. App. D.C. 265, 

1175 F.2d 376 (1973); United States v. Coombs, 150 U.S. App. D.C. 

333, 464 F.2d 842, 843 (1972). The Government here provided more 

than enough evidence from which the jury could infer that DI NA 

offic ials were aware of Letel1e r' s poli tical activi ties and made 

their decision on that basis; Townley himself characterized 

Letelier as a "soldier," carrying on a battle against the Govern

ment of Chile (Tr. 1987). 
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Appellants' obJections to thp. testimony of Isabel Letelier 

are equally ill-founded. Her description of Letelier's background, 

imprisonment in Chile, and activities in opposition to the new 

Chilean Government provided an essential series of links in the 

chaln of motlve whlch led to OINA. Appellants' characterlzatlon 

of her testlmony as hearsay 13 frlvolous, as ls thelr best evl

dence argument on the Chllean newspaper artlcles she had seen. 

She testlfled only that she had read artlcles crltlcal of her 

husband' s poll tlcal actlvl tles; she gave no detalled descrlptlon 

of the contents of the artlcles and was certalnly not vouchlng 

for thelr truthfulness. 

George McGovern, Ralus ter Beek, and Isabel Leteller all pro

vlded valuable pleces of evldence ln the establlshment of DINA' s 

motlve to order the death of Orlando Leteller. Appellants clalmed 

that the CIA arranged the murder; the Government had to prove that 

DINA had the motlve, the opportunl ty, and the method to recrul t 
52/ 

appellants ln the assasslnatlon plot.--Appellants' desperate deslre 

to exclude any evldence whlch corroborated Mlchael Townley was not 

a legltlmate basls on whlch to make a legal rullng. The trlal 

court comml tted no abuse of dlscretlon ln rejectlng thelr clalms. 

~/ Appellants apparently forget that they were charged wlth con
spiracy. 
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XI.� The tria1 court did not abuse its discretion 
in admitting thc testimony of four eyewit
nesses to the murders and two medlca1 examin
ers. 
(Tr. 1216-1218, 1236, 1238-1239, 1273-1275, 

1277-1279, 1281-1282, 1295-1296, 1298
1300, 1308, 1314, 1312, 5546.) 

In opening i ts case) the Government presented six wl tnesses, 

four persons at the scene of the exp1os1on and the two med1ca1 ex

aminers who performed autopsies on the vict1ms. Together these 

w1tnesses portrayed for the jury the dramatic events which un

folded at Sheridan Circ1e on September 21, 1976, and the course 

of the deaths which resu1ted therefrom. Appe11ants comp1ain that, 

in 11ght of their wi11ingness to stipu1ate to the fact that 

Orlando Lete1ier and Ronni Moffi tt were ki11ed when a bomb ex

p10ded in Lete1ier's car, the presentation of the death scene 

tes t lmony by the Government was lntended solely to lnf1ame the 

jury. Therefore, they contend tha t the trla1 court erred in ad

mlttlng the testimony of these wltnesses, and that the consequent 

prejudice to the1r r1ght to a fa1r tria1 necessltates reversa1 of 

thelr conv1ctlons. 

We submlt that the1r argument ls tota11y wlthout mer1t. The 

Government was c1ear1y enti t1ed to present ev1dence wh1ch tended 

to prove the elements of the offenses charged. Moreover, the 

trlal court sharp1y restricted both the nature and scope of the 

proffered death scene evidence, thereby exerc1sing 1ts d1scretion 

to exclude evidence which 1t deemed prejudlcia1. 

~, "',',¡,,,., 'I~	 '''''H",,~t Uirl"i,;!," ,11,,1 .j," I 1", ,,,.,.¡¡. 
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Whl1e, admltted1y, evldence whlch has the effect of lnsplrlng 

sympathy for the vlctlm ls prejudlcla1 and lnadmlsslb1e when other

wlse lrre1evant, Unlted States v. Be11, 165 U.S. App. D.C. 146, 

506 F.?d 207 (1974), thls Court has recognlzed "the lnevltabl11ty 

of sorne inflammatory material reaching the jury as the Government 

properly attempts to prove lts case. 1I Unlted States v. Cockerham, 

155 U.S. App. D.C. 97, 100, 476 F.2d 542, 545 (1973) (~ curlam). 

The initlal lnqulry is whether the complalned-of evldence ls 

legally relevant and, therefore, admlsslble. Scales v. Unlted 

States, 367 U.S. 203 (1961). II[IJf lt was relevant to an element 

of the crlme, then whether its asserted prejudicial effect so far 

outwelghed lts probatlve va1ue as to requlre excluslon of the evl

dence, was a decislon which vested in the sound discretion of the 

trlal judge. 1I Id. at 256 (no abuse of dlscretlon in prosecutlon 

arising out of peti tioner' s assoclation wl th Communis t Party to 

admit pamph1et whlch contained a very gruesome descrlptlon of 

alleged American actlvlties in Korea, though 1ike1y to have effect 

on jury) j accord, Unl ted States v. Cockerham, supra (no abuse of 

discretion to admit graphlc description of murder of 7-year-01d 

glrl)j Unlted States v. Bruno Makes Room For Them, 496 F.2d 507 

(8th Clr. 1974) (no abuse of discretion in prosecutlon for invo1

untary mans1aughter to adml t testlmony as to extent of injurles 

of victim ki11ed in auto accldent). 

Thus, evldence of victlms' lnjuries ls admlssib1e where re1

evant, even though potentia11y shocklng and graphlc. In Uni ted 
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States v. Cockerham, supra, testimony was admitted to show that 

a seven-year-old gi rl died of exsanguination from a deep slash 

wound across the throat. She was also strangled and scalded, and 

suffered a blow to the back of the skull as well as injuries 

from a sexual assault. Thls Court upheld the trlal court's admls

sion of the evidence -- despl te the defendant' s willingness to 

stlpulate slnce 1 t went both to establishlng the elements of 

the crime and to showlng clrcumstantially that the defendant had 

comm1 tted the crime in a manner incons1stent wi th his defense of 
53/

insanity.-- In United States v. Bruno Makes Room For Them, supra, 

the testimony as to the victim' s injuries was deemed relevant to 

establishing the po1nt of impact of the auto and its speed. See 

also United States v. Brooks, 146 U.S. App. D.C. 1, 3, 449 F.2d 

1077, 1079 (1971) (evidence of single knife wound in victim's 

throat, from which her husband saw blood "gushing," tended to show 

premeditation); Hemphill v. United States, 131 U.S. App. D.C. 46, 

402 F.2d 187 (1968) (evidence of bloody hammer assault of sleeping 

10-year-old boy relevant to show premeditation). In United 

St a t e s v. Moton, 493 F •2d 3O ( 5t h Cir. 19 74 ) (~ cu r i am ), t he 

Court upheld admission of a photo showing dismemberment of the 

victim caused by an explosive, finding it relevant since the pun

lshment for malicious destruction of Government property by means 

of an explosive escalates with the degree of injury caused. See 

53/ Appellants, in their characterization of this Court's holding 
in Cockerham as based solely on the ground that the evidence was 
inconsistent with an insanity defense, misread the case. 

". ,,,,,-~,,,•. ,II~ "1-I"H'i-JlHr"!"I'~11 • II"I,¡~~ ¡ ,1" J.,' 
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18 U.S.C. § 844 (f); cf. 18 U.S.C. § 844 (i), with which appel

lants herein were charged. 

Moreover, such testimony is admissible despi te a defendant' s 

willingness to stipulate to the victim's injuries. As this Court 

has held, a defendant does not have the right to stipulate all 

facts of a crime the proof of which would tend to have an inflam

matory impacto United States V. Cockerham, supra, 155 U.S. App. 

D.C. at 100, 476 F.2d at 545, and cases cited therein. See also 

United states v. James, 609 F.2d 36 (2d Gir. 1979) (the Government 

is not required to accept the defendant' s offer to stipulate); 

United states V. Peltier, 585 F.2d 314 (8th Gir. 1978), cert. de

nied, 440 U.S. 945 (1979) (the Government is not bound by the de

fendant's offer to stipulate); United States v. Spletzer, 535 F.2d 

950 (5th Gir. 1976) (a party may not preclude his adversary' s 

proof by an offer to stipulate); United States v. Moton, supra, 

(the fact that dismemberment of the victim by an explosive has 

been admi tted by the defense does not preclude admission of a 
54/ 

photo to show the injuryT; Pittman V. United States, 375 A.2d 16 

(D.C. Ct. App. 1977) (the fact that defendant does not dispute 

where the murder occurred does not preclude admission of photos 

depicting the scene of the crime). "The reason for the rule is 

547 In addition, in Moton the victim's father was allowed to give 
a-graphic description of the extent of his son's injuries, includ
ing a "gruesome description of burns." 493 F.2d at 32. The Court 
rejected the argument advanced by appellants herein that the evi
dence was intended solely to inflame the jury si1'1ce the injuries 
were uncontroverted. 
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to permit a party 'to present to the jury a picture of the 

events relied upon. To substitute for such a pictur.e a naked ad

mission might have· the effect to rob the evidence of much of i ts 

fair and legitimate weight. '" United States v. Peltier, supra, 

585 F.2d at 324, quoting from Parr v. United States, 255 F.2d 86, 

88 (5th Cir.), cert. denied, 358 U.S. 824 (1958). 

In admitting this type of evidence, the trial court must 

weigh i ts probative value against i ts prejudicia1 impact, strik

ing a balance in favor of admission where the evidence indicates 

a close rela tionship to the offense charged. See United States 

v. Day, 192 U.S. App. D.C. 252,591 F.2d 861 (1978). The trial 

court' s exercise ¡:Jf discretion will not be disturbed on appeal 

I1 s ave for grave abuse." United States v. Kim, 193 U.S. App. D.C. 

370, 385, 595 F.2d 755, 770 (1979), quoting from United States 

v. Wright, 160 U.S. App. D.C. 57, 62, 485 F.2d 1181, 1186 (1973). 

While the trial court should consider a defendant's offer to stip

ulate as a factor in this analysis, United States v. Peltier, 

supra, 585 F.2d at 325, an important consideration relating to 

probative value is the prosecutorial need for the evidence. 

United States v. Spletzer, supra, 535 F.2d at 956. 

In this case, appellants Guillermo Novo and Alvin Ross were 

charged wi th conspiracy to murder a foreign 
55/ 

officia~ murder of a 

55/ 18 U.S.C. § 1117 provides: 

If two or more persons conspire to violate sec
tion 1111, 1114, or 1116 of this title, and one or 
more of such persons do any overt act to effect the 
object of the conspiracy, each shall be punished by 
imprisonment for any term of years or for life. 
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56/
foreign official--, first-degree murder of Orlando Letelier, first

57/ 
degree murder of Ronn1e Moff1tt,-- and murder by use of explos1ves 

~/ 
to blow up a vehicle engaged in interstate commerce. So, although 

56/ 18 U.S.C. § 1116 prov1des, in pertinent part: 

(a) Whoever kl11s or attempts to kl11 a forelgn� 
offlclal, offlclal guest, or lnternatlonally pro�
tected person shall be punlshed as provlded under� 
sectlons 1111, 1112, and 1113 of thls tltle, except� 
that any such person who ls found gul1ty of murder� 
ln the flrst degree shall be sentenced to lmprlson�
ment for l1fe, and any such person who ls found� 
gul1ty of attempted murder shall be lmprlsoned for� 
not more than twenty years.� 

18 U.S.C. § 1111 provldes, ln pertlnent part: 

(a) Murder ls the unlawful kl111ng of a human� 
belng wlth mal1ce aforethought. Every murder 'per�
petrated by polson, lylng ln walt, or any other� 
klnd of wl11ful, del1berate, mal1clous, and premed�
ltated kl111ng; or commltted ln the perpetratlon of,� 
or attempt to perpetrate, any arson, rape, burglary,� 
or robbery; or perpetrated from a premedltated'de�
slgn unlawfully and mal1clously to effect the death� 
of any human belng other than hlm who ls kl11ed, ls� 
murder ln the flrst degree.� 

57! 22 D.C. Code § 2401 provldes: 

Whoever, belng of sound memory and dlscretlon, 
kl11s another purposely, elther of del1berate and 
premedltated mal1ce or by means of polson, or ln 
perpetratlng or attemptlng to perpetrate any offense 
punlshable by lmprlsonment ln the penltentlary, or 
wlthout purpose so to do kl11s another ln perpetrat
lng or ln attemptlng to perpetrate any arson, as de
flned ln sectlon 22-401 or 22-402, rape, mayhem, rob
bery, or kldnapplng, or ln perpetratlng or attemptlng 
to perpetrate any housebreaklng whl1e armed wlth or 
uslng a dangerous weapon, ls gul1ty of murder ln the 
flrst degree. 

58! Footnote on next page. 
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appellants were apparently willing to stipulate to the fact of 
59/

the vlctlms' deaths by the explosion of Letelier's automobile--,the 

prosecutors were required to prove beyond a reasonable doubt that 

the deaths were the resu1t of premeditation and deliberation. 

Hemphi11 v. United States, supra, 131 U.S. App. D.C. at 50, 402 
60/ 

F .2d at 191.- Those e1ements must be determined by the jury from 

the facts and circumstances surrounding the murder. Bostic v. 

United States, 68 U.S. App. D.C. 167, 94 F.2d 636 (1937), cert. 

denied, 303 U.S. 635 (1938); United States v. Brown, 518 F.2d 821 

(7th Cir.), cert. denied, 423 U.S. 917 (1975), re1ying on Bostic 

v. United States, supra; United States v. Savage, 430 F. Supp. 1024 

58/ 18 U.S.C. § 844 (i) provides: 

Whoever ma11e1ously damages or destroys, or at
tempts to damage or destroy, by means of an explo
s1ve any build1ng, veh1ele, or other real or personal 
property used 1n 1nterstate or fore1gn eommeree or 1n 
any aet1v1ty affeet1ng 1nterstate or fore1gn eommeree 
shall be 1mpr1soned for not more than ten years or 
f1ned not more than $10,000, or both; and 1f personal
1njury results shall be 1mpr1soned for not more than 
twenty years or f1ned not more than $20,000, or both; 
and 1f death results shall also be subjeet to 1mpr1s
onment for any term of years, or to the death pen
alty or to 11fe 1mpr1sonment as prov1ded 1n seet10n 
34 of th1s t1tle. 

59/ "Sueh a st1pulat1on, barren of any deta1l, would have robbed 
the government of most of the probat1ve value" of the otherw1se 
adm1ss1ble ev1denee. Un1ted States v. Pelt1er, supra, 585 F.2d 
at 325. 

60/ In 1nstrueting the jury that 1t must f1nd beyond a reasonable 
doubt proof of ma11ee, premed1 tat1on, and de11berat1on, the tr1al 
eourt rem1nded the jury of the test1mony wh1eh 1t heard eoneern1ng 
the bomb explos1on, the blow1ng up of the Lete11er veh1ele and the 
result1ng deaths of Lete11er and Moff1tt (Tr. 5546). 
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(M.D. Pa.), aff'd, 566 F.2d 1170 (3d Cir.), cert. den1ed, 434 U.S. 

1078 (1977). 

ThuB, 1 t was ent1rely proper for the Government to produce 

w1tnesses who could each relate, from d1fferent perspect1ves, the 

sequence of events surround1ng the explos1on. 11 A prosecutor 

seek1ng a f1rst degree murder conv1ct1on for premed1 tated murder 

has an obl1gat1on to br1ng forward ev1dence 1nd1cat1ng not only 

1ntent to kilI but al so facts from wh1ch premed1tat1on may be 

1nferred." Hemph111 v. Un1ted States, supra, 131 u.s. App. D.C. 
61/ 

at 49, 402 F.2d at 190. The fact that cruelty or brutal1ty 1s 

man1fested in a k1111ng w1l1 ra1se an 1nference of mal1ce. 

Un1ted States v. Brown, supra. 

Each w1 tness called by the Government added a p1ece to the 

mosa1c upon wh1ch appellants' conv1ct1ons could be based. M1chael 

Moff1tt was, of course, the only eyew1tness to the ent1re sequence 

of events. Though naturally the jury would be affected by h1s 

test1mony, h1s narrat10n of the facts was stratghtforward and the 

61/ In Hemph111, th1~ Court upheld the adm1ss1on at tr1al of a 
great deal of test1mony wh1ch tended to prove appellant gu11ty of 
"an 1ntent1onal and brutal murder." 131 u.s. App. D.C. at 47, 
402 F.2d at 188. There, a ten-year-old boy was k111ed wh11e 
sleep1ng. "The lad, h1s bed, the walls, the floors, all were 
covered w1th blood. Hehad been hit repeatedly w1th a blunt 1n
s trument, and the blows to h1s head k111ed h1m." Id. at 48, 402 
F.2d at 189. A pol1ce detective test1f1ed that when he arr1ved 
upon the scene, the boy's grandmother was "covered w1th blood 
from head to foot ll and the youngster "was covered w1th blood. 
There was blood all over the bed, the walls, the floor, just all 
over the place." Id. at 54, 402 F.2d at 195 (d1ssent1ng op1n1on). 
Even th1s rev1ew of the ev1dence by Judge Tamm "om1 tted 
most of the gory deta11." Id. 
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witness maintained his composure (~ Tr. 1217-1218). Detective� 

Johnson was the police officer who responded to the scene, and� 

thus his narration of what he observed there was ent1rely proper.� 

Hemphill v. United States, supra (see supra note 61 at 117);� 

Hackathorn v. United States, 422 S.W. 2d 920 (Tex. Crim. 1964), ..� 
cert. denied, 381 U.S. 930 (1965) (adm1ss1on of the test1mony of a� 

po11ee off1eer as to the bloody cond1t1on of the v1ct1m's cloth1ng� 

was not error where he s1mply narrated the facts and d1d not dis�

play the clothing). The two civilian witnesses who testifled� 

briefly each provided a different perspective as to what took� 

place. One had been driving behind the Letelier automobi1e and� 

was the on1y w1 tness presented at trial who actual1y viewed the� 

exploslon from outside the death caro The other, a physlclan who� 

had been walklng ln the area, rendered asslstance to Ronni Moffltt� 

untl1 the ambulance arrived. ef. Plttman v. Unlted States, supra� 

(the trlal court dld not abuse lts dlscretlon in determlnlng that� 

photographs of a murder scene were more probatlve than prejudiclal,� 

slnce each photograph showed dlfferent ang1es and perspectlves of� 

the hallway where the murder occurred).� 

Flnal1y, the two medlcal examiners who performed the autopsles 

on the vlctlms provlded clinical descrlptlons of the victlms' ln

jurles and thelr respectlve causes of death. A tria1 court has 

broad latltude of dlscretlon wlth respect to admlsslon of evidence 

of the results of an autopsy, State v. Plckering, 217 N.W.2d 877 

(S.D. 1974), and such expert testimony ls properly admltted ln a 
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homlclde prosecutlon~ See Unlted States v. Cockerham, supra, 155 

U.S. App. D.C. at 100 n.4, 476 F.2d at 545 n.4; Murray v. Unlted 

States, 53 App. D.C. 119, 288 F. 1008, cert. denled, 262 U.S. 757 

(1923); Unlted States v. Brady, 579 F.2d 1121 (9th Cir. 1978), 

cert. denled, 439 U.S. 1074 (1979). In State v. Stewart, 225 Kan. 

410, 591 P.2d 166 (1979), the C0urt upheld the trlal court's con

cluslon that the testlmony ln a flrst-degree murder trlal of the 

pathologlst who had performed the autopsy of the vlctlm was relevant 

not only to show cause of death, but al so to corroborate the vlo1ent 

and brutal nature of the attack, and to show premedltatlon. Slml

larly, the testlmony of the medlcal examlners at appellants' trlal 

was stralghtforward and tended to corroborate the elements of the 
62/

crlmes whlch the Government was requlred to prove.-

Appellants' argument wlth respect to the death scene evldence 

ls serlously undercut by the consclous restrlctlon of the evldence 
63/

by the trlal court.--See Unlted States v. Klm, supra, 193 U.S. App. 

D.C. at 385 n.68, 595 F.2d at 755 n.68; Tr. 1281. In dlscusslng 

appellants' offer to stlpulate at trlal, the followlng colloquy 

took place outslde the hearlng of the jury: 

621 We reject appellants' scurrl10us contentlon that the prosecu
tor, ln seeking a simple statement of the cause of Ronnl Moffltt's 
death ln terms that a lay juror could understand, was, as appel
·lants argue, trylng "to ellclt a more sensationallstlc, and obvl
ously rehearsed, diagnosls of the cause of death" (Appellants' 
Brlef 1, p. 120). At trlal, the court rejected a similar sugges
tlon that a Government wl tness had been program~ed to dramatlze 
hls testlmony for the jury's beneflt (Tr. 1282). 

63/ Footnote on next page. 
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[THE GOVERNMENT]: Obvlously the defense wou1d 
be wl111ng to stlpu1ate to substantla1 portlons of 
the Government's case, those portlons whlch may [sic] 
conslder to be harmfu1 to their case. That doesn~ 
mean that lt ls approprlate that those parts of the 
evldence be excluded. 

THE COURT: The Court understands that. 

Each counsel has an assessment of hls� 
case, but the Court has the responsibi1ity to see� 
that unnecessary emotiona1 rnatters are not pre�
sented to the Jury, and 1 wi11 be aware of lt.� 
(Tr. 1274-1275.)� 

Thus, the court questloned why the Government needed two 

civi1ian wltnesses. Upon the Government' s exp1anation that one 

wl tness had been drlvlng ln Sheridan Clrc1e and the other had 

been wa1king, the tria1 court exc1uded the wa1ker (Tr. 1296) and 

severe1y restricted the testlmony of the driver (~ Tr. 1216, 

1236, 1238, 1295, 1296). The Government proffered two pol1ce 

wltnesses (Tr. 1239, 1275, 1296), and on1y one was a110wed to 

testlfy. The court vlewed the photographs which the Government 

proffered to show the scene of the crlme, excludlng four out of 

the ten (Tr. 1277-1279). It further exc1uded the b1ack-and-whi te 

photographs of the victims proffered by the Government ln connec

tlon with the medlca1 examlners' testimony (Tr. 1308, 1312). The 

court sharply restricted the testimony of the physlclan who ren

63/ The Government, too, took steps throughout the tria1 to pare
down the evidence i t was prepared to produce (see Tr. 1281). It 
reduced the number of scene witnesses from an original 30 or 35 to 
the six who testlfied, plus two others cut by the court (Tr. 1238).
The Government had oVer 75 photographs of the scene, whlch lt cut 
down to ten, specifica11y 1eaving out any pictures showing parts 
of the body. Color photographs, or any others showing b1ood, were 
not proffered at tria1 (Tr. 1273, 1277-1278). 

.,< "" ..,,"'11 "\l\ 
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dered a1d on the scene to Ronnl Moff1 tt, spec1f1ca1ly conclud1ng 

that to a110w her to go further wou1d be prejud1c1a1 (Tr. 1298

1300). The court quest1oned· adm1tt1ng the autopsy test1mony, 

conc1ud1ng 1n favor of adm1ss1on, bu t restr1ct1ng 1ts scope (Tr. 

1314) • It excluded from evidence the piece of shrapnel lodged in 

Ronni Moffitt's throat, wh1ch caused her death (Tr. 1312). We 

submi t that the thoughtful evaluation of the proff'ered test1mony 

by the trial court constituted an ent1rely approp"r1ate and dis

criminatory exercise of its discretion. 

XII.� The adm1ssion into evidence of the arms 
list and brigade manual was based on ~ 
proper balancing of probative value and 
prejudicial impact and, in any case, was 
harmless error. 
(Tr. 5110, 5200, 5583-5589, 5597.) 

Appellants claim that the admission into evidence of the arms 

llst and brigade manual presented by the Government was reversible 

error because neither item had any relevance to the issues in this 

case and both served to prejudice the jury. A review of the rec

ord reveals this argument to be meritless. 

Contrary to appellants' assertion, the arms list contained 

mention not only of guns, but also of explosives, fuses, detonat

lng cords, and electrical connections. (See Government' s Exhibi t 

Nos. 92-92d.) Opposite each item of equipment were initials under 

the headings of "Charged to" and "In possession of." The initials 

"A.R.," "V.P." and "G" appeared with great frequency and repre

sented, as the Government stated in closing argument (Tr. 5200), 
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three of the lndlcted defendants: Al vln Ros s, Virgilio Paz, and 

Guillermo Novo. This list with in:Ltials was relevant on several 

points. Michael Townley had tE'stified tha t the functlon of CNM 

members, on both occasions when they cooperated wi th hiro, was to 

supply him wl th exploslves, detonators, and personnel. The arms 

list clearly indicated that appellants ei ther had possession of 

or access to the items with which Townley said they supplied him. 

Additlonally, since Ross and Guillermo Novo were charged with con

spirlng with other defendants, the Governrnent wasrequired to 

prove the rela tionship among the co-conspirators. Finally, froro 

the frequency wi th which the ini tials "c. P." appeared, the jury 

could lnfer that there was lndeed a relatlonship among Alvin Ross, 

Carlos PoI Gara1a, and the C and P Novel ty office where the list 

was found. 

Even had the probative value of the arms list not been so 

clear, there would have been little danger of prejudicing the 

jury since the jury never saw it. Aside from a brief, generalized 

mention by the prosecutor in closing argument (Tr. 5200), there 

was no discussion of the list in the jury' s presence. The jury 

never asked to see any of the exhibits other than those they spe

ciflcally requested shortly after they retired to deliberate. 
64/ 

The arms list was not included in their reques~ Thus any possible 

error' in the technical admission of the list was harmless since 

the jur'Y could not have been substantially influenced by an ex

047 See Item 66 in record; Tr. 5583-5589, 5597. 
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hlbl t whlch was mentloned on1y brlef1y and whlch they never saw. 

Kotteakos v. Unlt"ed States, 328 u.s. 750 (1946); Unlted States v. 

Lee, 160 U.S. App. D.C. 118, 489 F.2d 1242, cert. denled, 423 U.S. 

916 (1973). 

The same can be sa1d of the Br1gade 2506 manual 1ntroduced 1nto 

evldence by the Government. After the court's ru11ng that lt wou1d 

send to the jury" only those exh1b1 ts wh1ch they spec1f1cally re

quested (Tr. 5583-5584), the jury asked only to see charts and 

agreements made w1 th the Government by w1 tnesses (Tr. 5585-5589). 

Thus appellants' compla1nt that the "revolut1onary rhetor1c" of 

the manual rendered 1 t prejud1c1al 1s unsupported by the facts; 

the jury could not have been 1nfluenced by rhetor1c wh1ch 1t 

ne1ther saw nor heard. 

The pages of the manual wh1ch the Government offered prov1ded 

deta1led 1ns truct10n on the use and capab1l1 t1es of s everal com

ponents of the Letel1er bomb, 1nclud1ng TNT, C-4 plast1c explos1ves, 

and electr1cal detonat1ng caps. No "revolut1onary rhetor1c" ap

peared on those pages at all. When the court 1nd1cated that 1t 

would adm1t those spec1f1c pages, the defense moved the adm1ss1on 

of the ent1re manual (Tr. 5110), 1nclud1ng those port1ons wh1ch 1t 

now labels as more prejud1c1al than probat1ve. Although there was 

no assert10n that Ross personally part1c1pated in the construct1on 

of the Letel1er bomb, there was test1mony from Jose Barral and 

Sherman Kam1nsky that he helped to supply an essent1al electr1cal 

detonat1ng cap and test1mony from Kam1nsky and Ricardo Canete 
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that he revealed considerable knowledge of bomb-making techniques. 

The fact tha t a detailed desc ription of bomb manufacturing wi th 

Ross' name at the top was found in his apartment was surely corrob

orative of his efforts to secure components of the bomb and of his 

lncrlmlnating statements to Canete and Kaminsky. 

The fact tha t the Gove rnment made only a brief mention of 

the manual in closing argument to rebut a lengthy argument by de

fense counsel on the absence of surveillance of Canete certainly 

did not generate reversible error. The court had put no restric

tion on the use of the manual when it granted the defense request 

to have the entire document admi tted (Tr. 5110). Moreover, Gov

ernment counse1 chose to use in his sWmmation one of the most in

nocuous .parts of the pamphlet (Tr. 5200). Any error which might 

have occurred in the formal admission of the document was rendered 

harmless by the failure of the jury to see it, by the defense re

quest to admit the entire manual, and by the Government's extremely 

circumspect use of its contents. 

XIII.� Two spontaneous statements made by a� 
Government witness on direct and cross�
examination were harmless error.� 
(Tr. 3216-3227, 3295-3296, 3302-3306,� 

3348-3523.) 

Appellants contend that the trial court' s refusal to grant 

a mistrial based on two remarks by Government witness Ricardo 

Canete constitutes reversible error. In the context of the 

record, however, it is clear that any prejudice generated by 

.' ",1 '"', ·If ....'4,¡'1'., ~H'''''' ti ."'1,) '1 1"1 1'"' I '1,!1 . ,. ",,·.ila 
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these statements was too slight to have been a factor in the 

jury's verdict. 

During the course of seventy-five pages of transcripted 

di rect testimony, Ricardo Canete mentioned that he was attempting 

to purchase forty or fifty pounds of marijuana from appellant Ross 

during a conversation in which Ross made certain incriminating 

statements (Tr. 3295-3296). The court promptly instructed the 

jury to disregard the remark and Canete continued with his testi

mony after being instructed by the Government to say nothing fur
65/

ther about that.--After the witness concluded his direct testimony, 

the Government exp1ained that it had instructed Canete not to 

mention the proposed marijuana transaction, but that so much of 

Canete' s testimony had been exc1uded that i t was difficul t for 

the witness to remember exact1y what he cou1d or cou1d not discuss 

(Tr. 3302-3306). The court had exc1uded substantia1 portions of 

Canete' s proposed testimony immediate1y prior to his taking the 

stand (Tr. 3216-3227). Appe11ants' argument that the Government 

de1iberate1y sought to introduce irre1evant and inf1ammatory mate

ria1 is thus unsupported by the facts. Also inapposi te is their 

citation of United States v. Fa11ey, 489 F.2d 33 (2d Cir. 1973), in 

which the prosecution ca1cu1ated1y exhibi ted in the courtroom a 

suitcase fu11 of unre1ated and offensive-sme11ing narcotics. 

Sure1y a wi tness' unso1ici ted passing remark which the jury was 

651 Contrary to appe11ant' s assertion, this was not an effort by 
the prosecution to "corroborate" the testimony, but was a necessary 
instructio'n to prevent any further testimony on the subject. 
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immediately told to disregard does not fall into the same category. 

Appellants have made no showing that Canete's comment was any

thing other than harmless error under the standard of Kotteakos v. 

United States, 328 U.S. 750 (1946). Viewed in the context of a 

six-week trial and Canete' s own extensive testimony, the casual 

remark about a proposed marijuana transaction surely cannot be 

said to have substantially swayed the judgment. In evaluating 

whether an incident can be characterized as harmless error, the 

factors to consider are the closeness of the case, the centrality 

of the issue affected by the error, and the steps taken to mi ti

gate lts effect. Gaither v. United States, 134 U.S. App. D.C. 154, 

413 F. 2d 1061 (1969). While the case against Guillermo Novo was 

stronger than the case against Ross, there was more than enough 

evldence from which the jury could find Ross guil ty wi thout consider

ing Canete' s testimony. Addi tionally, as the Government pointed 

out below, the central issue concerning Ross was whether he had 

participated in a brutal assassination; the peripheral mention of 

a marijuana transaction could have generated only miniscule preju

dice at most when compared to the heinous nature of the acts charged 

in the indictment. Finally, the court took immediate corrective 

action in admonishing the jury to ignore that part of the testimony. 

Under this combination of circumstances, it is clear that Canete's 

single remark about a marijuana transaction was harmless error and 

ctid not justify a mistrial. 

Of similar significance was Canete's statement when under 
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lntense pressure durlng cross-eKamlnatlon that he had taken a lle 

detector test on hls report to Agent Wack of one conversatlon 

wlth Ross (Tr. 3467). Although Canete dld not relate the resulta 

of the test, hls mentlon of lt was clearly a defenslve reactlon 

to cross-examlnatlon questlons lmpugnlng hls credlbl1lty and ln

tegrl ty. The Gove rnment had lnstructed the wi tness durlng pre

tr1al preparat10n not to ment10n the 11e detector test (TI'. 3472). 

Appellants now compla1n that the Government d1d not rem1nd Canete 

dur1ng the lunch break that any such testlmony was forb1dden. 

They om1t to ment1on, of course, that Canete was in the middle of 

cross-examination at that time and that the court had issued a 

sequestration order for all witnessesj in fact, appellants them

selves invoked that order below in arguing that the Government 

should not be allowed to talk to its witness during cross-examin

at10n (TI'. 1909). By complying wi th the court' s order, the Gov

ernment was unable to remind its witnesses of anything once cross

exam1nation had begun, even had i t been able to guess wha t que s

tions the defense would ask. The court took prompt corrective 

act10n in immediately instruct1ng the jury to disregard Canete' s 

statement and defense counsel's follow-up questions (TI'. 3473-3474). 

The remark was made at approx1mately the middle of almost two 

hundred pages of transcr1pted cross-examinat1on wh1ch conta1ned 

numerous objections, bench conferences, and comments from the 

court (Tr. 3348-3523). Certa1nly we do not argue that the Govern

ment had a r1ght to 1ntroduce that statement. We do, however, sub



- 128 

mi t that a single comment spontaneously made by a wi tness under 

intense and very lengthy crosil-examination was harmless error 

under Kotteakos, supra, and Gaither, supra, and could best be 

analogized to the proverbial needle in the haystack. So minor an 

incident could have exerted no substantial impact on the judgment. . 

XIV.� Appellants were not denied their r1ghts� 
to an impartial jury and a fair trial� 
by the trial court's denial of their� 
motlon for change of venue.� 

Appellants contend that the publici ty generated by this case 

was so prejudicial to them that they were denied their rlght to 

a fair trial by an impartial jury. The record, however, reveals 

the absence of any inherently prejudicial atmosphere and also re

flects the selection of a fair and unbiased jury. 

Contrary to the picture painted by appellants of continuous, 

lnflammatory publicity, the attention given by the news media to 

the events of this case was confined to three widely separated 

periods of time: September, 1976, when the murders occurred; 

spring and summer, 1978, when Townley began cooperating wi th the 

Government and appellants were indicted; and the week before trial 

in January, 1979. Examination of the newspaper articles cited by 

appellants indicates that none was dated after August, 1978, five 

months before trial began. Moreover, the articles were purportedly 
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factual accounts devoid of the type of passion and hysteria about 

wh1ch courts have trad1 t10nally been conce rned. In fact, of the 

ten articles referenced by appeJlants, only four mention Guillermo 

and Ignacio Novo and only threE' mention Ross; all were published 

no later than five months prior to trial. 

Appellants' claim that prejudicial publicity was fueled by 

the Unlted States Attorney's arflce ls al so wlthout foundatlon. 

They neg1ect to mentlon that lt was the Government durlng a pre

trla1 hearlng on August 11 whlch asked the court to lssue an order 

prohlbl tlng anyone from dlscusslng the facts of the case. (See 

August 11, 1978, status hearlng, a.m. sesslon, Tr. 27-30, and p.m. 

sesslon, Tr. 49-52). Thls request was generated by a news artlc1e 

prejudlcla1 to the Government's case ln whlch defense counse1 were 

speclflca11y quoted. The Government expressed the same concern 

severa1 tlmes durlng volr dlre, asklng the court to repeat 1ts 

adrnonltlon to the jury (Tr. 434-435, 743). Another artlc1e preju

dlcla1 to the Governrnent was a1so pub11shed durlng thls perlod 

(Tr. 434-435). Thus lt ls c1ear that the pub11clty was, lf any

thlng, detrlrnenta1 to a11 partles, that the Governrnent rnade every 

effort to prevent the facts of the case frorn belng dlsc1osed, and 

that defense counse1 were at 1east partla11y responslb1e for sorne 

of the reports (see a1so Tr. 2-3). 

Appe11ants' argurnent that the Government de11berate1y gener

ated pub11clty by lndlctlng and seeklng extradltlon of the Chl1ean 

defendants ls patent1y absurdo The log1c of that argurnent wou1d 
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requi re the Government to avoid indicting anyone, no matter how 

culpable, who was a well-known public figure becauae the indict

ment would generate publicity. The result would be that the master

mlnds of crlme cou1d operate wlth lmpunlty, whi1e the 1esser known 

partlcipants wou1d be forced to accept fu11 b1ame. Sure1y appe1
66/ 

lants would not endorse such a consequence. The si tuation here, 

where the Government confined ita efforts to judicial proceedings, 

ls c1ear1y dlstlngulshab1e from De1aney v. Unlted States, 199 F.2d 

107 (1st Cir. 1952), where the Legis1atlve Branch in the form of 

a Congresslonal commmittee he1d 'well-publicized hearings which 

prejudiced the defendant under indictment. 

Appellants, in relying on United States v. Bonanno, 177 F. 

Supp. 106, 122 (S.D.N.Y. 1959), misapprehend the standards applic

able to appellate review of the possible effects of pretrial pub

11city. The question at this point is not whether a change of 

venue would be preferable, but whether the trial was so tainted by 

inflammatory publicity that the trial court's exercise of its di s

cretion denied appellants a fair trial. The Court in United States 

v. Marcello, 280 F. Supp. 510, 513 (E.D. La. 1968)., cited by appel

lants, makes this distinction clear in reasoning that the standard 

for granting a change of venue motion under Rule 21 (a), Fed. R. 

66/ Separate indictments would not mitigate the publicity problem 
STnce evidence against all defendants would be admissible in a 
conspiracy trial of each. It should also be noted that appellants, 
not the Government, made their own choice of well-known associates 
in the commission of this political crime and thereby helped create 
the very risk of publicity which they now deplore. 

1~,I"llI#li,' '''''<1 l, l'I·-.~'f"'-~'f'I'~~t·,~, l' 1 " ,'" 
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Crim. P., is not as stringent as the standard for reversal when 

the motion has been denled. 

The threshold level of lnqulry, as deflned by the courts, ls 

whether publlclty has rendered the proceedlngs so lnherently preju

dlclal to a defendant that he cannot recelve a falr trlal regard

less of the care wlth whlch jury selectlon 18 conducted. Wlth one 

exceptlon, every case reversed by the Supreme Court on thls ground 

involved the exposure of the jury to inflammatory publiclty dur1ng 

the trial i tself. Indeed, the tr1als in such cases resemb1ed a 

three-r1ng ci rcus more than a serious judicial proceed1ng. See 

Sheppard v. Maxwel1, 384 U.S. 333 (1966); Estes v. Texas, 381 U.S. 

532 (1965); Shepard v. Florida, 341 U.S. 50 (1951). In Marshall 

v. United States, 360 U.S. 310 (1959), seven of twelve jurors read 

a newspaper account of the defendant t s other cr1mes dur1ng the 

course of the trial. The on1y case 1nvo1v1ng pretr1al publiclty 

in which the Supreme Court reversed, Rideau v. Louis1ana, 373 U.S. 

723 (1963), presented the spectac1e of the defendant, without 

counse1, making a filmed, detailed confession to the sheriff, a 

confession which was televised on three consecut1ve days, w1th an 

aud1ence of 86,000 1n a community with a total population of 150,000. 

The Court he1d that this te1evised confession const1 tuted a de 

facto trial of the defendant and thus was so lnherent1y preju

d1cia1 that no particu1ar1zed appe11ate exam1nation of the vo1r 

d1re was necessary. 

Obvioualy, the publicity in the instant caae ia not even com

parable to the sltuatlon ln Rldeau. The news reporta which d1d 
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appear within a week of trial w~re factual accounts of the charges 

and of a threat made to the judge by unknown persons. Certainly 

no such de facto "trial" of appellants occurred as was the case in 

Ride.au. 

When prejudice rising to the leve1 of that in R1deau 1s not 

present, the next stage of the ana1ysis focuses on the conduct and 

resu1 t of the vo1r dire exam1nat1on of jurors. The Supreme Court 

set out the standard for this inquiry in Irv1n v. Dowd, 366 u.s. 

717, 722-723 (1961): 

It is not required, however, that the jurors 
be totally ignorant of the facts and issues in
volved. In these days of swift, w1despread, and 
diverse methods of commun1cat1on, an important case 
can be expected to arouse the interest of the pub
lic in the vicin1ty, and scarcely any of those 
best qua1if1ed to serve as jurors w111 not have 
formed sorne impression or opinion as to the merita 
of the case. This is particularly true in criminal 
cases. To hold that the mere existence of any pre
conceived notion as to the guilt or innocence of an 
accused, without more, is sufficient to rebut the 
presumption of a prospective juror's impartiality 
would be to establish an impossible standard. It 
is sufficient if the juror can lay aside his impres
sion or opinion and render a verdict based on the 
evidence presented in court. 

The Court went on to reverse the conviction on the ground 

that 90% of the veniremen thought the defendant was guil ty, 8 of 

the 12 impaneled jurors had a preconceived opinion of guil t and 

were familiar with the facts and circumstances of the case, includ

ing the attribution of other murders to the defendant, and sorne 

jury rnembers revealed that they would need evidence to overcome 

their opinion of guilt. 

'I~"',',., 
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This Court, in United States v. Haldeman, 181 U.S. App. D.C. 

254,559 F.2d 31 (1976) (en banc), cert. denied, 431 U.S. 933 

(1977), adopted a similar approach jn reaching its conclusion that 

the careful exploration of the pretrial publicity 1ssue dur1ng 

voir dire assured the defendants a fair trial. ReJecting the 

position urged upon this Court by appellants in the instant case, 

the Court stated: 

Uncertainty could, of course, be avoided by 
using a ~ se-rule based on the quantity of public
ity. Such a rule, however, would be contrary te the 
law of this circuit, and far removed from the basic 
question of the fairness of a trial. Similarly, a 
rule that avoided uncertainty by requiring the trial 
court to grant a motion for continuance or change of 
venue whenever a minimal showing of the existence of 
pretrial publicity had been made would be both con
trary to long accepted practice, see, ~, Fed. R. 
Crim. P. 21 (a), and only remotely related to the 
underlying concern with obtaining an impartial jury. 
Id. at 286, n.38, 559 F.2d at 63, n.38 (citation
omitted). 

The Supreme Court confirmed the rejection of a ~ se rule in 

Dobbert v. Florida, 432 U.S. 282 (1977), wherein the Court emphat

ically stated: 

Petitioner's argument that the extensive cover�
age by the media denied him a fair trial rests al�
most entirely upon the quantum of.publicity wh1ch� 
the events received. He has directed us to no spe�
cific portions of the record, in particular the voir� 
dire examination of the jurors, which would require� 
a finding of constitutional unfairness as to the� 
method of jury selection or as to the character of� 
the jurors actually selected. • •• Petitioner in� 
this case has simply shown that the community was� 
made well aware of the charges against him and asks� 
us on that basis to presume unfairness of constitu�
tional magnitude at thls trial. This we will not� 
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do in the absence of a "trial atmosphere .•• ut�
terly corrupted by press coverage." Id. at 301-303� 
(citations omitted).� 

APpellants in the instant case have similarly directed this 

Court to no portion of the voir dire which reveals any unfairness 

in ei ther the method or resul ts of the jury selection process. 

Jury selection, with time out rOl' a suppression motion hearing, 

i8 recorded in nine hundred pages of trial tran8cript (TI'. 109

1009) . The trial court warned the veniremen that news reporta 

contained inaccuracies and continually ordered them not to read, 

look at or listen to any reports of the proceedings (TI'. 253, 257

266, 743, 939, 1113-1114). Under questioning, 88 of the 166 pr08

pective jurors claimed to have read or heard something about the 

case (TI'. 278-283). Of these 88, 32 had no recollection of the 

contents of the news reporta (TI'. 283-286). The trlal court ques

tioned individually each of the remaining 56 who had sorne recollec

tion of what they had heard or read. The questions included the 

source and recency of the information, the content of the reports, 

the existence of any opinions or impressions about the case, the 

existence of prejudice against appellants, and the ability to 

render a verdict based only on the evidence. Such a procedure was 

specifically approved by this Court in United States v. Caldwell, 

178 U.S. App. D.C. 20, 32, 543 F.2d 1333,1345 (1974), and United 

States v. Bryant, 153 U.S. App. D.C. 72, 77, 471 F.2d 1040, 1045 

(973). 

Of the twelve jurors se1ected (TI'. 942-1009) who rendered the 

verdlc t, four had not heard of the case (TI'. 278-283). Four had 
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heard of it, but had no specific recollection of the facts and no 

opin10n or 1mpression abou t the gu 11t or innocence of appellants 

(Tr. 677, 680). The remaining four had sorne recollection of what 

they had read or heard; two had heard about a threat to the judge 

(Tr. 301-308, ~17-320, 321-323, 436-438). Of these two, one indi

cated that he put very 11tt1e fa1th 1n news reports because "re

porters have a tendency to wr1te what they want" (Tr. 320). The 

other one, al though concerned about the judge' s safety, had not 

formed any op1n1on for or aga1nst appe11ants and fe1 t no fear as 

far as they were concerned. A1though she cou1d not def1n1te1y say 

that she cou1d render an 1mpart1a1 dec1s10n, she cou1d def1n1te1y 

fo11ow the 1nstruct1ons of 1aw g1ven to her (Tr. 301-308). None 

of the jury panel 1nd1cated that they had formed any op1n10n what

soever about the gu11 t or 1nnocence of appe11ants or tha t they 

cou1d not render a fa1r and 1mpart1a1 verd1ct. Thus the record 

illustrates the total absence of support for appe11ants' c1aim 

that the jurors must have been so prejudiced that they cou1d not 

give appe11ants a fair tria1. 

The fact that the jury was sequestered (Tr. 109) a1so reduced 

the danger of any prejudicia1 taint. The Supreme Court in Nebraska 

Press Ass'n v. Stuart, 427 U.S. 539, 565 (1976), found that pre

trial pub1icity, even if pervasive and concentrated, cannot be re

garded as 1eading automatica11y to an unfair tria1. Appe11ate 

courts must instead scrutinize the proceeding to determine what 

measures were taken to mitigate any adverse effects of pub1icity. 
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In th1s context, sequestrat10n "enhances the l1ke11hood of d1ss1

pat1ng the 1mpact of pretr1al pub11c1ty and emphas1zes the elements 

of the jurors' .oaths." Id. at 564. Add1t10nally, of course, a 

jury 18 shlelded from the lmpact of publlclty generated durlng the 

course of the trlal. 

The deta1led exam1nat10n of the jury select10n process neces

sary to evaluate appellants' cla1m completely refutes the1r asser

t10n of prejud1ce. Jury select10n was conducted w1th fa1rness, 

lntel11gence, and concern for appellants' r1ght to a falr trlal; 

the resul t was a group of people able to render a fa1r and 1m

part1al verd1ct. 

xv.� The trlal court comm1tted no error in its 
ru11ngs on appellants' open-ended requests 
for discovery. 

Appellants sought during various pretrial hearings and during 

the course of the trial to obtain discovery of massive amounts of 
67/

information from Government files.-- They now contend that, des

pite the voluminous amount of material given to them by the Govern
68/

ment,-rhey were denied information vital to their cross-examination 

of Government witnesses and to the presentation of their defense. 

67/ See Defendants' Motions for Discovery, Inspection, and Bil1 of 
Parti cu1ars; trans cript of Novembe r 6, 1978, status hearing, pp. 
93-186. 

68/ The Government had turned over more than five hundred pages of 
material by December 13, 1978, and had offered to arrange for de
fense counse1 to see the physica1 exhibi ts a1most a month befo re 
tria1. (Transe ript of December 13, 1978, status hearing, p. 3O) • 



- 137 

The record demonstrates, however, that the trial court properly 

exercised its discretion in determining the scope of discovery and 

that appellants were denied nothing to which they were fairly en

titled. 

APPrllants have, as usual, glossed over the facts and ignored 

the applicable legal standards in presenting their argument. It 

is well settled that defendants in criminal cases have no general 

constitutional right to discovery; the Due Process Clause governs 

neither the nature nor amount of discovery which must be provided. 

Weatherford v. Bursey, 429 U.S. 545 (1977). Rather, mechanisms for 

defense discovery of certain aspects of the Government's case are 

limi ted to three distinct areas: disclosure of exculpatory mate

rial under the doctrine of Brady v. Maryland, 373 U. S. 83 (1963); 

disclosure of prior statements of Government witnesses after their 

direct testimony under the Jencks Act (18 U.S.C. § 3500); and dis

closure of certain specific materials under Rule 16, Fed. R. Crim. 

P. 

The Supreme Court in Brady required the prosecution, upon re

quest, to disclose to the defense favorable evidence that is "mate

rial ei ther to guil t or punishment." Brady v. Maryland, supra a t 

87. The Court in United States v. Agurs, 427 U.S. 97 (1976), re

fined its decision in Brady by setting out standards of materiality 

to be used in the evaluation of Brady requests. When the defense 

has made a specific request for a particular i tem of exculpatory 

information, the item ls material if the information might have 
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affected the outcome of the trinl. When, however, the defense has 

made a general request for all Brady material, the Court will find 

error only if the omitted evidence creates a reasonable doubt that 

did not otherwise existo Quoting with approval from In re Imbler, 

60 Cal. 2d 554, 559, 387 P.2d 6, 11 (1963), the Court conc1uded 

that, "[representatives of the stat(;] 'are under no duty to report 

sua sponte to the defendant all that they learn about the case and 

about their wi tnesses. '" Agurs, supra a t 109. Thus the Supreme 

Court has explicit1y rejected the type of wholesale rurnmaging 

through Government files which appellants insist is their right 
69/ 

under Brady.

The second mechanism provided for defense discovery is the 

requirement outlined in 18 U.S.C. § 3500 that the Government sup

p1y the defense with prior statements of Government witnesses 

after those witnesses have testified on direct examination. To be 

producible under Section 3500, a statement must be related to the 

subject matter of the direct testimony and must be slgned, adopted 

or approved by the wltness or be a subtantially verbatim, contem

69/ Appellants also assert that because the Government represented 
at the November 6, 1978, status hearing tha t i t had not yet di s
covered any B(adY ma terial, the prosecutors must have been lying 
to the court Appellants' Brlef 1, p. 160). We reject comp1ete1y 
this aspersion on the integri ty of the prosecutlon; the record 
clearly indicates that the Government was entirely aware of i ts 
continuing obligations under Brady and made every effort to comp1y 
with those ob1igations (see transcript of November 6 status hearing, 
pp. 31-32). During the thorough review of its files outlined at 
that hearing, the Government never became aware of any lnformatlon 
tending to excu~pate appellants. 
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poraneously recorded recital 'of a statement. See 18 U.S.C. § 

3500 (b), (e)(l), (e)(2); Goldberg v. United States, 425 U.S. 94 

(1976); United States v. Friedrnan, 593 F.2d 109 (9th Cir. 1979); 

Un1ted states v. Harris, 542 F.2d 1283, 1292 (7th Cir. 1976); 

United States v. Owen, 492 F.2d 1100, 1110 (5th Cir. 1974). A 

trial court's determination of producibility under these standards 

wil1 not be disturbed un1ess c1ear1y erroneous. Uni ted States v. 

Cuesta, 597 F.2d 903 (5th Cir. 1979); United States v. Pennett, 496 

F.2d 293 (10th Cir. 1974); Matthews v. United States, 407 F.2d 1371 

(5th Cir. 1969); Hayes v. United states, 329 F.2d 209 (8th Cir. 

1964). 

Fina11y, under the expanded and 1ibera1ized discovery provisions 

of Rule 16, Fed. R. Crim. P., a defendant may discover material in 

four categories: (1) statements of the defendant to a grand jury 

or to a known Government agent; (2) the defendant's prior criminal 

record; (3) documents and tangible objects which are material to 

the preparation of the defense, or are intended for use by the 

Government as evidence in chief at the tria1, or were obtained from 

or be10ng to a defendant; and (4) the resu1ts or reports of scien

tific tests or experiments which are material to the preparation of 

the defense or are intended for use by the Government as evidence 

in chief at the tria1. Rule 16 (a), Fed. R. Crim. P. Administra

tion of a11 Rule 16 discovery is committed to the sound discretion 

of the tria1 judge, whose decisions wi11 on1y be reviewed for an 

abuse of that discretion. United States v. Adcock, 558 F.2d 397 
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(8th Cir. 1977); United States v. Evans, 542 F.2d 805 (lOth Cir. 

1976); United States v. Harris, supra. 

The question, then, is whethel" any denial by the tl"ial coul"t 

of several files and records sought by appellants constituted a 

violation of Bl"ady standal"ds, a cleal"ly el"l"oneous decision undel" 

the Jencks Act, ol" an abuse of discl"etion undel" Rule 16. In this 

context, appellants complain that they wel"e denied access to erA 

files on Michael Townley, access to eIA files showing an affilia

tion between the eIA and Audio Intelligence Devices, access to 

changes in wi tnesses I s tories, access to a prior statement made 

by Ricardo Canete, and access to the grand jury minutes of a po

tential defense witness. 

A defense l"equest to obtain al1 eIA files on Michael Townley 

was fil"st made in a defense discovery motion in Septembel", 1978, 

and was again raised at the November 6 status hearing, as well as 

dul"ing trial. The Government represented that in the early 1970's 

Townley had made two contacts with the eIA which wel"e totally un

related to the instant case. The Govel"nment also informed the court 

that a witness from the CIA would be glad to testify to those con

tacts. The coul"t then l"equil"ed that an affidavit be submitted by 

a CIA l"epresentative who could summarize what the file l"evealed 

(Tl"anscl"ipt of Novembel" 6 status hearing, pp. 120-121). Two affi

davi ts, one by Mal"vin Smi th and one by Robel"t Gambino, wel"e duly 

filed with the court on December 13, 1978 (Tl"anscript of December 

'''~'~''II "'~¡' I ,1 1',¡'4>II'11'''I~ oIl "1 ~'11 I ". ..·1 >,",' I~ '" .·1 ~ " 
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13 status hearing, pp. 42-43, 60-61, 71-94); they surnrnarlzed the 

contents of the file re1at1ng to contacts between Town1ey and the 
70/ 

agency. Appe11ants renewed the1r motion for disclosure of the 

Townley file during the presentation of their own case on the 

ground tha t they need~d the file to examine Sm1 th and Gamb1no, 

whom they were cá11ing as defense wi tnesses (TI'. 4733-4734). The 

court agreed to 100k at the file in camera to determine if any of 

it was producible on any theory. After the courthad made its in 

camerainspection of the file, i t ru1ed that there was no basis 
71/ 

on which to a110w the defense to obtain access to its contenta -rTr. 

4933). 

The court, in reviewing the requested documenta in camera, 

fo110wed a universa11y approved procedure. Xydas v. United States, 

144 U.S. App. D.C. 184, 445 F.2d 660 (1971); United states v. 

Mede1, 592 F.2d 1305 (5th Cir. 1979); United states v. Friedman, 

supra; United States v. Arroyo-Angu10, 580 F.2d 1137 (2d Cir. 

1978). In addition, it conducted this procedure in a thoughtfu1 

and carefu1 manner. 

THE COURT: ••• I 100ked at the file very 
carefu11y. I 100ked at every piece of papel' 
which in my Judgment appeared re1evant as 
we11 as those which I did not understand. 
I asked them [Gambino and SmithJ to exp1ain 
them to me. (TI'. 4932.) 

70/ These affidavi ts we re adroi tted as defense exhibi ts during tria1. 

71/ The court then p1aced the file under sea1 as part of the rec
ord for purposes of appe11ate review (TI'. 4834). 
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After this careful review, the court concluded that the file con

tained nothing exculpatory, that there were no discrepancies be

tween the affidavi ts and the contents of the file, and tha t the 

file was not material to the preparation of the defense. In fact, 

the court characterized the file as "completely innocuous" (Tr. 

4943) and told appellants that it did not support their theory of 

the case (Tr. 4933). Appellants' assertion that the judge realized 

that the defense might have sorne legitimate interest in the mate

rial is unsupported in the record. A1though he asked if any part 

of the file could be decla8sified, it i8 obviou8 froro the context 

that he was trying simply to avoid the creation of an appe1late 

issue and to solve the problem of storage for the Bealed material 

(see Tr. 4933-4937). 

Since the requested file revealed nothing different from the 

affidavits and since none of the material was exculpatory anyway, 

den1al of access to the file could not have affected the outcome 

of the trial in any way. Thus the trial court committed no error 

even under the specific request Brady standard enunciated in 

Agurs, supra. For the same reasons, the court also commi tted no 

abuse of discretion in denying the request in the context of its 

administration of Rule 16 discovery. 

The situation in the instant case is similar to the facts in 

Xydas v. Uni ted States, supra. The defendant there sought dis

covery of the entire FBI file on his status as an FBI informer. 

The Government reslsted disclosure on the ground that the documents 
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were "confidential intradepartmental memoranda, the disclosure of 

wh1ch would be detrimental to the PBI I S law enforcernent function 

by revea11ng 1nformat1on concern1ng the manner and procedures by 

which the FBI gathers and distributes criminal intelligence data." 

Id. at 187, 445 F.2d at 663. After reviewing the file in carnera, 

the trial court ruled against disclosure, finding that the mate

rials were neither exculpatory nor relevant to the indictment. The 

Government agreed to a stipulation which described the dates of 

the contacts, the general content of the information and the fact 

that the defendant was a confidential informante This Court held 

that the trial court properly exercised its discretion under Rule 

16 and that the material was not exculpatory. In rejecting de

fendant's claim that he had a right to look at anything which cou1d 

be he1pfu1 to his defense, the Court said, "This, of course, is 

nothing more than a statement of a desire to go on a 'fishing ex

pedition' in confidentia1 governrnent records in the hope that 

something 'helpfu1 to the defense' might turn up. In such circum

s tances, privi1ege may proper1y be invoked by the Government to 

prevent such disc1osure." Id. at 189 n.l1, 445 F.2d at 665 n.l1. 

Appe11ants here simi1ar1y wished to embark on a fishing expedition 

through files which contained no excu1patory material and had no 

arguab1e relevance to the charges beyond the information a1ready 

set out in the affidavits. Both Smith and Gambino were extensive1y 

examined by appe11ants during the trial on the contents of their 

files (Tr, 4980-5002, 5008-5064), an opportunity even greater than 
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that afforded to the defendant in Xydas. The CIA also had a problem 

similar to that expressed by the FBI in Xydas, since disclosure 

of the form and methodology of the records could, in the wrong 

hands, impede the functioning of the agency and be substantially 

InjurIous to the necessary Intelllgence ga therIn.g abI1I ty of the 

United States Government (Tr. 4736-4737). Thus, under this Court's 

decIsIon In Xydas, the trIal court In the instant case followed 

the proper procedure, we1ghed the proper factors, and fulf111ed 

its proper role in evaluating Brady and Rule 16 requests. 

Appellants also claimed below that parts of the CIA file on 

Townley contained "Jencks statements" within the definition of 

18 U.S.C. § 3500 described aboYe. Review of the file in question 

reveals that i t contains nei ther statements signed, approved or 

adopted by a Government witness nor contemporaneously recorded and 

substantially verbatim recitals of any statements by such a wit

ness nor any statements having anything to do with this case; thus 

the file was not producible under the provisions of the Jencks Act. 

Another discovery request made by appellants asked for the 

production of any eIA files showing an association between the 

eIA and the business enterprise known as Audio Intelligence 

Devices (AID). Appellants based this request on their erroneous 

belief, repea ted frequently in thei r brief (Appellants' Brief I), 

that AID was a "front" or proprietary of the eIA and that i ts 

president, John Holcomb, was a eIA employee or contractor. De

fense counsel had read a newspaper article mentioning a possible 

•.. Ia.¡¡tll.\" "114'" ,1 "'I.~'~IIf+J'~~'~lrl l. I i ! ¡-.,.,' l. -.".,,,,'~','·Il ·;....,¡·¡..¡ ..',,~H'Iill;!','H',,1 ~ 1.1',1,,111, j .j,1 
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connection betweeri AID and the crA, and Cubans .in the Miami area 

were under the impression that the CrA was running AID (Transcript 

of December 13 status hearing, pp. 75-77). These speculations 

were apparently fueled by Holcomb himself for the purpose of gen
72/ 

erating business; appellants evidently fell victim to the ploy. 

The CIA was unable to provide any files showing an affiliative re

lationship with Holcomb or AID for the simple reason that no such 

files exis ted. AID has never been a "front, 11 proprietary, or any 
73/

other type of sub~organization owing allegiance to the CIA;-- thus 

the Government had no material which i t could have turned over 

under any theory of discovery. 

721 In thls connection, it is worth quoting a recent study of free
lance intelligence operators, which discusses Holcomb and AID as 
follows: 

Holcomb won't talk about any connections he may� 
have to the CIA, .but creates the impression that the� 
ties are there, and binding. That Holcomb will not� 
discuss his suspected ties to the CIA is often re�
garded as evidence that such ti es existo Yet there� 
ls no reason to belleve that they do. Among free�
lance spooks and thelr employers, lt often happens� 
that such relationships are deliberately intimated� 
when, in fact, they don't exlst. Many free-lance� 
spooks have used thelr lncidental or wholly lmagln�
ary ties to the CIA as a sort of cover. Not only� 
does thls increase their prestige and inflate the� 
value of thelr alleged connections, but it lends an� 
aura of speclal legltlmacy to thelr otherwise ques�
tlonable activitles. Indeed, lt's accurate to say� 
that this particular form of mystlfication is epl�
demic wlthln the communlty of adventurers and their� 
hangers-on. This, then, ls the proprietor of AID.� 
Hougan, Spooks (New York: Bantam Books, 1979), pp.�
47-48.� 

73/ Footnote on next page. 



- llt6 

Appellants have also argued (Appellants' Brief I, p. 165) 

that the Government had a duty to inform them every time Michael 

Townley' s recollection changed slightly during the course of pre

trial preparation for his testimony. They cite no legal authority 

for this proposltion since none exists. The Government made no 

notes of conversatlons wi th Townley other than those provlded to 

the defense under 18 u. s. c. § 3500. There was nothlng exculpa

tory in any of the occasional changes in recollectlon whlch Town-

ley experienced; therefore, no duty under Brady arose. The pro

cess of pretrial preparatlon with Townley, as wlth most wltnesses, 

generated ln him a number of clarificatlons as he remembered and 

dlscussed events (Tr. 2262). The fact that the Government had 

not recorded these changes as they occurred was ln fact helpful 

to the defense, slnce they we re able to impeach Townley wl th the 

fact that certaln aspects of hls trlal testlmony dld not appear 

in his prior Jencks statements (Tr. 2259-2260). Slnce there ls no 

requirement that the Government record every pretrlal conversa

73/ The Government was not called upon to make thls representatlon 
when the issue arose because the trlal court ruled that appellants 
had sufficient lnformation to make their own lnquiry of John Hol
comb and ArD personnel about crA connections. The judge's rullng 
was firmly rooted ln thls Court's declslon ln Xydas v. Unlted 
States, supra, where the Court held that when a wltness ls fully 
available for lnterview by all parties, the Government is not re
quired to work as lnvestlgators for the defense. Appellants ln 
the lnstant case apparently fal1ed to intervlew or attempt to 
glean from John Holcomb any lnformation about alleged CrA connec
tions. Slnce the Government had absolutely no knowledge of any 
such connection, it was not required under Xydas to ask the CrA to 
make 
both

a 
ered 

complete search 
to intervl'ew 

of 
the 

its files 
person who 

when 
was 

the defense 
most knowle

had 
dgeable 

not even 
about 

hls own associatlons. 
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tion with its witnesses for the purpose of generating impeachment 

material for the defense, appellants' complaint is frivolous. 

Appellants also argue that the Government's statement that a 

number of witnesses were "backing \off their testimpny" means that 

there must have been Brady materi~l whlch the Government falled 

to provide. In fact, because several prospectlve wi tnesses ex

pressed fear for their lives because of threats, one or two ex

perienced a loss of memory shortly before trial and were not 

called by the Government as a resul t (Tr. 2904). Their loss of 

memory was not wri tten or recorded in any fashion and contained
• 

no exculpato~y information. In any event, appellants received 

the list of prospective government wi tnesses on the first day of 

trial (Tr. 9), and with the exception of four witnesses with 

severe aecurity problema who teatified at trial, all witnesses 

were identified through their Jencks material provided at least 

a week before trial and were fully available for defense interview. 

Appellants addi tionally complain that the Government did not 

provide them wi th a statement under 18 U. S. G. § 3500 made by 

Ricardo Ganete at the time he took a lie detector test. The Gov

ernment, it is true, did not supply such a statement, because no 

wri ting or recording of Ganete' s statement was ever made. The 

Government cannot produce as a Jencks statement a document which 

does not existo 

Finally, appellants insist, citing no relevant authority, 

that the trial court erred in refusing to order production of the 
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gl"and jUI"Y testimony of a potential defense wi tness. They appeal" 

to base this al"gument on some in(~hoate standal"d which has no 

statutol"Y, legal, Ol" l"ational SUPP0l"t. Rule 16 (a)(3), Fed. R. 

Crlm. P., denies discovery of grand jury minutes other than the 

defendant's own testlmony and provldes rOl' possible dlsclosure 

only undel" the pl"ovisions of Rule 6 (e), Fedo R. Cl"im. P. Dis

closul"e of gl"and jUI"Y testimony undel" Rule 6 (e) is pel"mitted at 

the discl"etion of the COUl"t pl"eliminal"ily to Ol" in connection with 

a judicial pl"oceeding. In such a situatlon, the "bul'den ••• is 

on the defense to show that'a pal"ticulal'ized need 1 exis ts fol' 

the minutes whlch outwelghs the policy of [grand jul'yJ secl'ecy. tl 

Pittsbul'gh Plate Glass Co. v. United States, 360 U.S. 395, 400 

(1959) o The COUl"t considel"ed the issue again in Douglas Oil Co. 

v o Petl"ol Stops NOl"thwest, 99 So Ct. 1667 (1979), which involved 

the effol"ts of a civil litigant to obtain tl"anscl"ipts of gl"and 

jury proceedings. Defendants in that case had al ready obtained 

copies of grand jury transcripts during a criminal case against 

them o Thelr adversarles in the civil su1t sought access to those 

transcrlpts for purposes of 1mpeach1ng them. The Coul't observed 

that "the typ1cal show1ng of part1cular1zed need arises when a ~ 

11t1gant seeks to use 1 the grand jury transcr1pt at the trial to 

1mpeach a w1tness, to refresh h1s recollection, to test h1s cred1

b111ty and the like. I Such use is necessary to avoid m1s1eading 

the t rier of fact o" Id. a t 1674 n 012. The Court then concluded 

tha t the civ11 plaintiffs had a particularized need to impeach 
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their opponents which outweighed the interest ih continued grand 

jury secrecy. 

We have found no case decided by a federal court which has 

held that a trial court abused its discretion in denying disclosure 

to a criminal defendant of the granó jury testimony of his own po

tentIa1 wItnesses. In fac t, this Court uphe1d such a denIa1 In 

Xydas v. United States, supra, where the witness was fu11y avai1

ab1e to be interviewed and ca11ed by the defense. The Court found 

tha t the defense wou1d have gained no more information from the 

grand jury minutes than from IntervIewing the wItness. 

In the instant case, Armando Lopez Estrada had apparent1y 

to1d defense counse1 that he had testifIed at the grand jury In 

January, 1977, that he knew Michae1 Town1ey as Andres Wi1son and 

that WI1son had admItted worklng for the CIA. Such a representa

tion by Lopez Estrada was IncredIb1e on Its face since the Govern

ment was not even aware of the exIstence of MIchae1 Town1ey 

("Andres Wi1son") at the time of Lopez Estrada's grand jury appear

ance. When the Government Informed defense counse1 of thIs fact, 

counse1 then argued that the discrepancy showed that they needed 

the transcript to refresh Lopez Estrada's reco11ectIon (TI'. 4903). 

A1though the need to refresh a witness' reco11ection can constitute 

a "partIcu1arized need," see Uni ted States v. Proctor & Gamb1e, 

356 U.S. 677,683 (1958), such a need arises only after the wit

ness has testIfIed at trIa1 and has Indicated that hIs memory is 

exhausted. See id. There is no contention here that Lopez Estrada 
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was unable to remember the events to which he would presumably 

testify, only that he was unable to recall what he had said to the 

grand jury. Defense counsel candldly admitted that he feared 

Lopez Estrada was lying to him and that he really needed the trans

cript to avoid the possibili ty of sponsoring perjured testimony 

(Tr. 4368). 

In addi tion, of course, access to his grand jury tes timony 

would satisfy the wi tness' desire to review i t so that he could 

avoid contradictory testimony at trial. Federal courts which have 

considered the issue have ruled either that such a desire does not 

constitute a "particularized need," United States v. Ball, 49 

F.R.D. 153 (E.D. Wisc. 1969); United States v. Aeroquip Corporation, 

41 F.R.D. 441 (E.D. Mich. 1966), or that a trial court does not 

abuse i ts discretion in denying such a claim. Uni ted States v. 

Ruggiero, 472 F.2d 599 (2d Cir.), cert. denied, 412 u.s. 939 (1973); 

United States v. Tierney, 424 F.2d 643 (9th Cir. 1970). 

While defense counsel's desire to avoid sponsoring perjury is 

comrnendable, the Government informed him that Lopez Estrada had 

said nothing about Townley (Wilson) at the grand jury. Armed with 

this information, which was the only ostensible purpose of his 

wanting to see the transcript in the first place, defense counsel 

then made the tactical decision not to call Lopez Estrada as a 

witness. This decision was evidently made on the basis of counsel's 

judgment that Lopez Estrada was not telling the truth. Access to 

the grand jury testimony would not have aided this determination 

,... "'·1,1·"', '11 '·"~;1',n~1""r'I""'1 11 1·'IIII·'lli. 1 '1"" """-I,,.;fki"" 
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in any way since counsel al ready knew tha t Lopez Estrada had not 

testified at the grand jury on the subject which he proposed to 

testify about at tria1. Appe11ants were thus ab1e to demonstrate 

no partlcu1arlzed need on the basls of whlch thls Court cou1d flnd 

an abuse of the trial judge's dlscretlon under Rule 6(e). 

XVI.� The trlal court properly admltted testl
mony descrlblng Townley's prlor identl
flcatlon of geographlcal locatlons about 
whlch he had testlfled. 
(Tr. 2830, 2832-2837, 2960-2965, 3601.) 

Appellants clalm that testlmony concernlng tours wlth Mlchael 

Townley of locatlons relevant to the crlme was lnadmlsslble hearsay. 

However, slnce appellants dld not object at the tlme of trlal and 

slnce the testlmony was llmlted to non-hearsay purposes, thls argu

ment ls wlthout merlt. 

Among the Government's wltnesses were three F.B.I. agents who 

testlfled as to thelr roles ln varlous phases of the lnvestlgatlon 

ln thls case. In the course of thelr wlde-ranglng testlmony, all 

three agents descrlbed tours that each of themhad taken wlth 

Mlchael Townley ln whlch Townley polnted out varlous locatlons 
.'

assoclated wlth the events surroundlng the assasslnatlon. Agent 

Robert W. Scherrer toured Washlngton, D.C., wlth Townley on Aprll 

26,1978. Townley dlrected the drlver of the car ln whlch they 

were rldlng to areas whlch he had mentloned to Scherrer ln earller 
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lntervlews, lncluding the Sears, Roebuck store and the Radio Shack 

where he had purchased materials for use in constructing the 

bomb, Letelier' s residence, place s from which he had surveilled 

Letelier, and motels where he and his accomplices had stayed (Tr. 

2832-2837). Agent Thomas C. Menapace took a similar tour with 

Townley on August 17, 1978, in the Newark, New Jersey, area. 

There Townley pointed out places he had discussed earlier with 

Menapace, including the location of the headquarters of the Cuban 

Natlonalist Movement and what he believed to be the apartment of 
74/ 

Guillermo Novo (Tr. 2960-2965).-- Finally, Agent Larry C. Wack 

brlefly described a tour he had taken wi th Townley in the course 

of his investigation. This tour, in New York Ci ty on Augus t 16, 

1978, led Townley to identify a particular building at Kennedy 

Airport and an office building in downtown New York (Tr. 3598-3602). 

Initially, we note that appellants did not object to the tour 

testimony at trial and thus have not properly preserved the issue 

for appeal. Although appellants assert the contrary in their brief, 

1t 18 clear from the record that not only did they fail to object 

to the challenged testimony but in fact they affirmatively stated 

that they had no objection to i t (see Tr. 2830, 2960-2961). The 

only objections by appellants occurred on three discrete occasions 

when each of the agents attempted to relate what Townley had said 

747 It was in fact the apartment of Alvin Ross (Tr. 2965), although 
Townley had seen Guillermo Novo getting dressed there on the morn
1ng of his return from Washington • 

., , • ""1-''''''·'''11 ......r.1' ...~rr,II.lI,1 ~ I 1,,1,11;, j 'I',¡ • ,,·I.. ¡I ......jo"• ,,~~ .. ¡, ,••••. ~ ,1 f,I'''~I''''''''~l'''' 11 1 
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to htm, while pointing out locations en route. Each time the 

COI1[' t. :~ toppeo the wi tnesn from lnadvertent1y lapsing into hearsay 

testlmony (see Tr. 2835, 2962-2963, 3601). Since counse1 never 

objected to the actual description of the tours, a p1ain error 

standard app1ies, United States v. Fow1er, U.S. App. D.C. 

60R F.2d 2, 8 (1979), requ1r1ng appe11ants to show that any error 

affected the1r substant1a1 rights. 

Appe11ants are unab1e to make th1s show1ng because the test1

mony was adm1tted for a va11d non-hearsay purpose. It was not ad

m1tted, as appe11ants contend, to prove that certa1n events actu

a11y took place at the locat1ons, but rather to estab11sh that 

these p1aces were where and what Town1ey thought them to be. 

Such test1mony by the agents 1s ana1ogous to pr10r 1dent1f1cat1on 

test1mony wh1ch, of course, 1s adm1ss1b1e to corroborate a w1 t

ness' 1n-court 1dent1f1cat1on. Rule 801 (d)(1)(C), Fed. R. Ev1d.; 

Clemons v. Un1ted States, 133 U.S. App. D.C. 27, 39-40, 408 F.2d 

1230, 1242-1243 (1968). The rat1ona1e of 1ndependent corroborat1on 

1s equa11y forcefu1 whether app11ed to w1 tness 1dent1f1cat1on of 

peop1e or of p1aces. In add1tion, any poss1b1e potent1a1 for 

prejud1ce 1s far 1ess subs tant1a1 when a w1 tness s1mp1y 1dent1

fies a motel than when he prov1des the powerfu11y 1ncr1m1nat1ng 

ev1dence of 1dent1fy1ng the defendant as the perpetrator of the 

cr1me. 

It 1s thus c1ear that adm1ss1on of the tour desc r1pt1ons, 

espec1a11y 1n the absence of any object1on to the test1mony, 
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was él. wholly proper form of independent corrobora tion of a wi t

ness who han already been subjected to exhaustive cross-examina

tion. In any event, the tour testimony, even if somehow found 

to be improper, formed a minute portion of the entire trial and 

cannot be said to have substantially swayed the verdict. 

XVII.� The trial court comm1tted no abuse of� 
d1scretion in admitt1ng Townley's prior� 
consistent statement and in any case� 
the admission if error, was harmless.� 
(Tr. 1652, 19 42-1944, 2055-2065, 2094

2117, 2129-2138, 2151-2153, 2191�
2193, 2198-2215, 2219-2224, 2233�
2240, 2243-2246, 2309-2317, 2404�
2407, 2412-2420, 2616-2618, 2622,� 
2727-2732, 2736-2737, 2739, 2740�
2743, 2757-2758, 5583-5589, 5597.)� 

Appellants argue that their conv1ction should be reversed be

cause the trial court erred in admitting a prior consistent state

ment by Townley. It is clear, however, that the statement met the 

requirements for admissibility under Rule 801, Fed. R. Evid., and 

that the court commi tted no abuse of discretion in making such a 

finding. Even were the court's ruling found to be error, the fact 

that the jury was never apprised of the contents of the statement 

rendered it harmless. 

Michael Townley arrived in the custody of F.B.I. agents in 

the United States in April, 1978. On April 17 he was visited at 

the Quantico Marine Detention Facili ty by General Orozco, Colonel • 

Pantoja, and Major Vergara of the Chilean military and intelli

gence community (Tr. 2736-2737). Townley told Orozco in private 

conversation (Tr. 2740) the t rue facts of the Letelier assass in

'··r;-, I ,.'IIH~iII"'f ,~~I '1'! 11IHti¡!¡" ,,'" J1'11~ ti· li"1 ",1,1, 11- • ¡ .. ~¡,qll~11'1"!"" l¡'~IIIII"',1 
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a tlon and 1t was agreed that !)rozco would return the next day 

wlth Major Vergara to take down th,~ statement ln wrltten form to 

be lncluded ln the secret summary Orozco was preparlng as part of 

hls secret ml1ltary lnvestlgatlon of the Leteller case (Tr. 2058, 

2738). Both Orozco and Pantoja advlsed Townley that he should 

tell the truth and that the Ch11ean Government wanted h1m to co

operate w1th the Un1ted States ln br1ng1ng the ent1re matter to 

11ght (Tr. 2741-2742). The next day, Apr11 18,· Orozco and Vergara 

transcr1bed 1n wr1tten form the substance of the oral statement 

Townley had made to Orozco on Apr11 17. No one was pr1vy to that 

process other than Townley, Orozco, Pantoja and Vergara (Tr. 2742). 

The wr1tten statement amended the prev10us March 29 statement Town

ley had g1ven to Orozco 1n Ch11e wh1ch had den1ed all knowledge of 

and part1c1pat10n 1n the Lete11er/Moff1tt k1111ngs (Tr. 2739). Sub

sequent to h1s oral statement to Orozco, but pr10r to 1ts trans

crlpt10n 1n wr1tten form, Townley entered 1nto an agreement to co

operate w1th the Un1ted States Government 1n 1ts 1nvest1gat1on and 

prosecut10n of th1s case (Tr. 2742-2743). No representat1ve of 

the Un1ted States was ever shown or prov1ded access to the wr1tten 

statement g1ven by Townley to Orozco, wh1ch was 1ntended solely 

for 1nclus1on 1n the secret Ch11ean 1nvest1gat1on (Tr. 2622). 

At tr1al , Townley 's f1rst statement to Orozco on March 29, 

also g1ven 1n secret and never made ava11able to the Un1ted States 

(Tr. 1652), was forwarded to defense counsel by the Ch11ean at

torney for Contreras (Tr. 1942-1944). Townley was extens1vely 

1mpeached w1 th the contents of that pr10r 1ncons1stent statement 
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(Tr. 2055-2065, 2094-2117, 2129-2138, 2151-2153, 2191-2193, 2198

2215, 2219-2224, 2233-2240, 2243-2246, 2404-2407, 2412-2420). He 

was also impeached with a prior inconsistent statement made to the 

Ch11ean press in March, 1978 (Tr. 2309-2317). After the Govern

ment learned that the defense had been provlded wlth a copy of the 

secret March 29 statement to Orozco, considerable pressure was put 

on Chl1ean offlclals to releas e the Aprl1 17-18 statement. That 

statement was eventually forwarded to the Government and was ad

mitted lnto evldence (Tr. 2616-2618, 2727-2732). The only questlons 

asked of Townley concerning that statement el1clted the general re

sponse that he had told the truth j.n glvlng 1t; the contents of 

the statement were never explored (Tr. 2757-2758). 

Adm1ssibili ty of the prior consistent statement of a wl tness 

1s p;overned by the l1beral1zed provis1ons of Rule 801 (d)(l)(B), 

Fed. R. Evid., wh~ch prov1des that a statement 18 not hearsay 1f 

the declarant test1fies at the trial or hear1ng and 1s subject to 

cross-exam1nat1on concern1ng the statement, and 1f the statement 

1s cons1stent wi th his test1mony and 1s offered to rebut an ex

press or 1mplied charge aga1nst h1m of recent fabr1cat1on or 1m

proper 1nfluence or mot1ve. The determ1nation of whether a pr10r 

staternent meets these cri ter1a 1s vested 1n the sound d1scret1on 

of the tr1a1 court. Un1ted States v. Herring, 582 F.2d 535, 541 

(10thC1r. 1978); Un1ted States v. Lew1s, 406 F.2d 486 (7th C1r.), 

cert. den1ed, 394 U.s. 1013 (1969); Hanger v. United States, 398 

F.2d 91 (8th C1r. 1968), cert. den1ed, 393 U.S. 1119 (1969). 

~"~"''¡II' ,<... - ·1, "I'~~lff~~~'~"I" '11 1 1 
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Appe11ants have never argued that Town1ey's Aprl1 17-18 

statement was not cons1stent w1th h1s tr1a1 test1mony. They 

contend 1nstead that the statement was 1nadm1ss1b1e both because 

they had not accused Townley of recent fabrication or improper 

influence or motive and because the statement was made after Town

ley's motive to lie arose. 

The contentlon that Townley was not clalmed to have recently 

fabrlcated or to have testlfled because of lmproper lnfluence or 

motlve ls patently absurdo The entire purpose of cross-examlnlng 

him on hls prlor lnconslstent statement was to demonstrate that 

hls trlal testlmony was false. Courts have unlformly held tha t 

lmpeachment wlth a prlor lnconslstent statement satlsfles the re

qulrement that recent fabrlcatlon or lmproper motlve be clalmed. 

Copes v. Unlted States, 120 U.S. App. D.C. 23~, 3~5 F.2d 723 (196~); 

Applebaum v. Amerlcan Export Isbrandtsen Llnes, ~72 F.2d 56 (2d 

Clr. 1972); Hanger v. Unlted States, supra. Cross-examlnatlon 

whlch lmplles that the trlal testlmony ls fabrlcated also satls

fles the requlrement, Unlted States v. Herrlng, supra, especlally 

when defense counsel explores posslble agreements for lenlency 

made wl th the Government by the wl tnes s. Unl ted states v. Rod

rlguez, ~52 F.2d 11~6 (9th Clr. 1972). There ls no requlrement 

that the prlor conslstent statement have been made before the 

prlor lnconslstent statement. Copes v. Unlted States, supra; 

Unlted States v. Lewls, supra; Hanger v. Unlted States, supra, 

though several courts have held that the prlor conslstent state



- 158 

ment must pre-date a motive to fa1sify. United States v. Quinto, 

582 F.2d 224 (2d Cir. 1978); App1ebaum v. American Export Isbrandt

sen Lines, supra; Uni ted States v. Lewls, supra. The concern of 

those Circuits requiring that the statement pre-date a motive to 

fa1s1fy has focused, as appe11ants correct1y argue, on the possi

bi1ity that the witness wi11 attempt to create a se1f-serving rec

ord for use at tria1. See App1ebaum v. American Export Isbrandtsen 

Lines, supra, at 62. 

Appe11ants argue that Town1ey's Apri1 17-18 statement to 

Oro:;~co was just such an attempt to create a se1f-servlng record 

for use at tria1. This argument, however, founders on its facts. 

Whi1e Town1ey, under appe11ants' theory, might have had a motive 

to lie to representatives of the United States on the basis of his 

proposed plea agreement wi th them, he had no such moti ves to lie 

to representatives of the Chllean Government whlch had just expelled 

him from hls adopted country and whlch was offering him nothing in 

exchange for the true facts. If anythlng, Townley was rlsklng 

extreme unpopularl ty wl th segments of the Chllean Government by 

admltting hls DINA-dlre~ted compllclty. Certalnly he could expect 

to galn nothlng from Chlle by lmplicatlng members of an antl-Commun

1st Cuban exlle group. The record ls clear that Townley gave hls 

Aprl1 17-18 s tatement to Orozco ln prlvate (Tr. 2742), tha t the 

statement was lntended sole1y for use ln the secret Chllean lnvestl

p:;a tlon conducted by Orozco (Tr. 2058), and tha t Town1ey was ln 

fact astonlshed by the pub1lc release durlng trlal of any of the 
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statements he had given to Orozco, sLnce such releas e by unauthor

ized persons was a vlolatlon of ChlJean laws (Tr. 2137). Townley 

could not posslbly have been trylng to create a self-servlng record 

for use at trlal under such circumstances. Appellants totally 

fall to ask the cruclal questlon: to whom dld Townley have a motlve 

to lle? In neglectlng to ask and answer thls questlon, appellants 

mlss the polnt on whlch thls Court's evaluatlon must turno Slnce 

Townley had no motlve to lle to the Chllean secret lnvestlgatlon 

at Quantlco, hls prlor conslstent statement was properly admltted. 

Indeed, slnce he had a greater motl ve to lle to Orozco on March 

29, wlshlng to exculpate hlmself and belng stlll bound by hls duty 

of sllence (Tr. 2057), admlsslon of the later statement was essen

tlal to glve the jury a falr opportunlty to evaluate whlch statement 

contalned the truth. Thus, 1t was potentlally of "clear help to 

the factflnder ln determlnlng whether the wltness [was] truthful." 

Coltrane v. Unlted States, 135 U.S. App. D.C. 295, 304, 418 F.2d 

1131, 1140 (1969). See also Applebaum v. Amerlcan Export Isbrand

tsen Llnes, supra at 61-62; Hanger v. Unlted states, supra at 

104-105. 

Even were admlsslon of the prlor conslstent statement somehow 

found to be error, the error would not requlre reversal. Error ls 

held to be harmle'ss when there ls no substantlal llkellhood of 1t 

havlng affected the outcome of the trlal. The questlons asked of 

Townley concernlng the statement ylelded only hls general answer 

that he had relatad the true facts ln the statement (Tr. 2757-2758). 
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There was absolutely no line-by-line examination of the type util

17.ed by defense counsel in their (~xpl<)ration of the prior inconsist

ent statement (see Tr. cites at 156, supra). ~he Government gave 

the consistent statement only passing mention in its summation 

(Tr. 5205), and since the jury never asked to see the document, 

they were never exposed to i ts contents (see Item 66 in record; 

Tr. 5583-5589, 5597). Appellants' argurnent for reversal should 

thus be rejected on its merits, or alternatively, on the basis of 

harmless error. 

XVIII.� The evidence found by the building super
intendent at 4523 Bergenline Avenue was 
properly admitted because appellant Ross 
had abandoned the prernises. 

Appellant Ross claims that his failure to pay the rent or make 

an appearance for four months at 4523 Bergenline 'Avenue did not 

constitute an abandonment of the room and that therefore the evi

dence found in that room should have been excluded. The facts, 

however, demonstrate that the room had been abandoned and that the 

ltems recovered were therefore properly admitted. 

Luis Vega, the building superintendent at 4523 Bergenline 

Avenue, was in charge of maintaining the building and collecting 

the rents. In August, 1977, a company called C and P Novelty, 

apparently run by Carlos P. Garcia, rented a one-room office in 

the building (Tr. 754-755). Special Agent Richard Sikoral of 

the FBI spoke to Alvin Ross a short while later on September 21; 

I ""I·I'~~J,;i._ '~¡J/I ""Ii"''''¡_ "",1, ~'I"IFf ti. ¡'I,.• '011,1. "11' ¡",j, IUi¡lh.I~~ !fl-"'<I'''''t1·It'i''''j, 
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Ross to1d Sikora1 that he was forming a business ca11ed C and P, 

10cated at 4523 Bergen1ine Avenue (Tr. 1024). From August through 

October, Vega saw Carlos P. Garcia in and around the building 

severa1 times (Tl'. 762). Howevel', Garcia fe11 behind in h1s rent, 

mak1ng the payment fol' Octobel' on October 30 (Tr. 764). Vega to1d 

him that he had been instructed by the 1and10rd to empty out the 

room 1f Garc1a d1d not pay the November rent 1mmed1ate1y. Garc1a 

assured Vega that he wou1d return the sarne day w1th the November 

rent, but he d1d not reappear and Vega never saw him aga1n. No one 

ever appeared to c1a1m the property 1n the. off1ce or to pay the 

rent after October 30 (TI'. 757, 800). On November 1 Vega 10cked 

the doorj no one but Garc1a cou1d enter after that because Vega 

had the on1y extra key (TI'. 799, 813). In preparat10n for us1ng 

the room as h1s own off1ce from wh1ch to co11ect the rents, Vega 

began co11ect1ng the mater1a1s wh1ch he found 1n the room. He 

left for a three-week vacat10n 1n Puerto R1co 1n late December and 

returned 1n m1d-January. Everyth1ng 1n the .off1ce was st111 

exact1y where he had 1eft 1t. He then began mov1ng h1s own posses

s10ns 1nto the room (TI'. 813-814), putt1ng aside the books and 

papers left by C and P (TI'. 758, 761). 

On February 28, R1chard S1kora1 went to 4523 Bergen11ne Avenue 

1n an effort to f1nd Ross to 1nterv1ew h1m. Vega sa1d there had 

been a C and P Company wh1ch had rented a room, but 1t had been 

ev1cted November 1 for non-payment of rent (TI'. 1024-1025, 1027). 

Vega p1cked a photograph of Ross out of a group of photographs and 



- 162 

ldentlfled hlm as Carlos P. Garcla (Tr. 1026). Durlng the conver

sation, Vega said that he was c]ean1ng out the e and P room to use 

as his own office. Sikoral asked him to call the FBI if he found 

anything he thought they might be interested in (Tr. 1029). Sikoral 

then went to Ross's home and found him there. Ross told him that 

C and P had gone bankrupt and that he was in the process of forming 

another business to be operated from his home (Tr. 1027-1028). 

On March 6, Vega found some materials in the e and P room 

which looked like bomb components. He accordingly called the FBI 

and put all the i tems on a table in the room (Tr. 772, 1030). 

When Sikoral arrived, Vega gave him the items he had found and 

refused a receipt on the ground that he had been intending to throw 

everything away anyway (Tr. 777). These items, which included the 

Grand Central Radio receipt for the Fanon and Courier paging system, 

and eight of the nine electric matches given by Townley to Paz, were 

admitted into evidence at the trial after a motion to suppress had 

been denied (Tr. 1095-1096). 

It is well settled that evidence can be seized without a 

warrant when the defendant had "so relinquished his interest in 

the property that he no 10nger retained a reasonable expectation 

of prlvacy in itat the time of the search." Uni ted States v. 

Jackson, 544 F.2d 407, 409 (9th Cir. 1976). In Abel v. Uni ted 

States, 362 U.S. 217 (1960), the Supreme Court treated as abandoned 

the contents of a hotel room after the occupant had vacated the 

room, turned in his key, and paid his bill. The hotel then re

gained its exclusive right of possession and consented to a search. 

l""-,¡",, , il~"," ~'I"~'¡'¡¡'.fl~I"~~l'I" '11 1 
1 ~" ,·.• ·1 ·'·"'··'fl ·l.l+j1'·n~,lolI." 11'1,,1 • I··j"t"lhl. ¡ 
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This Court in Parman v. Un1ted States, 130 U.S. App. D.C. 188, 399 

F.2d 559, cert .denied, 89 s. ctlt 109 (1968)., found no Fourth 
-"':",,' . 

Amendment violation when a defendant whose apartment was searched 

wi thout a warra.nt had fled Washington, assumed another name, and 

begun to 11ve 1n another c1ty. In Frank v. Unlted States, 120 

U.S. App. D.C. 392, 347 F.2d 486 (1965), the Court s1m11arly upheld 

a search where a defendant had 1eft a hotel room w1 th a su1 tease 

and the hotel had recla1med 1ts own possessory interes t in the 

room. 

Appell¿;:¡.nt appears to argue that only a formal eviction would 

have been suff1cient to indicate that he intended to abandon the 

C and P office. .Such a contention finds nosupport in the law. 

Since intent can rarely be proved by direct ev1dence, the fact

finder must scrutihize the attendant circumstances. from which in

tent can be inferred. See District of Columbia Bar Ass' n, Crim

inal Jury Instructions for the District of Columbia, No. 3.02 

(3d ed. 1978). In the instant case, the proprietors of C and P 

Novelty failed to pay the rent for four consecutive months prior 

to Vega's transm1ttal of the materials to the FBI. Garcia had 

been explicitly 1nformed by Vega that he would empty out the room 

if the November rent were not paid immediately. No one' ever ap

peared to pay the back rent or to claim the i tenis in the office 

after October 30. On February 28, Ross told Sikoral that because 

of C and P' s bankr.uptcy, he would be starting a new business to 
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bR run out of his home; the clear implication was that the business 

aL 1~523 nerp;cnline Avenue had becn abandoned. The combination of 

thcse circumstances yields the inescapable inference that the prem

ises of e and P Novelty were intentionally abandoned because the 

proprletor lacked the money to maintain the business office. Luis 

Vega then took the opportunity to convert the room ,to his own uses p 

ano turned the items over to the FBI on his own initiative. No 

Fourth Amendment violation occurred because appellant Ross had re

l1nqulshed his interest in the property and because Vega was not 

actlng as an agent of the Government at the time of his transmittal 

of the evidence to the FBI; the motion to suppress this evidence 

was properly denied. 

XIX.� Appellants are equally guilty of the� 
premeditated murder of Ronni Moffitt� 
under the doctrine of transferred in�
tent.� 
(Tr. 3866.)� 

Appellants contend that even ir the evidence was sufficient 

to uphold thelr convictions for the murder of Orlando Letelier, 

thelr convictions for the first-degree murder of Ronni Moffit 

must be reversed because there was no evidence that they intended 

to kilI her (Appellants' Brief I, pp. 189-190). Their argument 

is g;rounded on the obvious misapprehension tha t 22 D. C. Code § 

?401 requires proof of a defendant's intent to kilI a particular 

victlm. This simply is not the law. 

, ~~ ,-,'·1.·",.. "~ ,...., ....... ...,......,~.... ~, I~¡.,I_ ..,. 1,1,,1"11", j ,l., '4 ... ,-¡,¡ij··"� 
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75/ 
'rhe doctrine of transferred intent, long known at common law 

76/ 
and recognized in the majority of American jurisdiction~ provides 

that one "who intends to kilI one person but instead kills a by

stander is deemed the author of whatever kind of homicide would 

have been committed had he killed the intended victim." 2 Wharton, 

Criminal Law § 144 at 197 (14th Ed.); 1 Warren, Homicide § 73; see 

also R. Perkins, Criminal Law 826 (2nd Ed. 1969). The doctrine 

was incorporated into the common law of Maryland in 1776, Gladden v. 

State, 273 Md. 383, 390, 330 A.2d 176, 180 (1974); cf. Morgan v. 

state, 234 Md. 273, 275-276, 199 A.2d 229, 230-231, cert. denied, 

75/ The doctrine of transferred intent was recognized as early as 
1576 in the case of ~ v. Saunders, 2 Plowd. 473, 474a, 75 Eng. 
Rep. 706, 708 (1576): 

And therefore it is every man's business to fore
see what wrong or mischief may happen from that 
which he does with an ill-intention, and it shall 
be no excuse for him to say that he intended to 
kilI another, and not the person killed. (c) For 
if aman of mal ice pretense shobts an arrow at 
another with an intent to kilI him, and a person 
to whom he bore no malice is killed byit, this 
shall be murder in him, for when he shot the 
arrow he intended to kilI, and inasmuch as he 
directed his instrument of death at one, and 
thereby has killed another, it shall be the same 
offense in him as if he had killed the person 
he aimed at ••. so the end of the act, viz. 
the killing of another shall be in the same de
gree, and therefore it shall be murder, and not 
homicide only. 

See also Rex v. Plummer, 1 Kelyng 109, 84 Eng. Rep. 1103, 1104-110 
~Eng. Rep. 1565 (1701); Hale, 1 Pleas of the Crown 466 (1736); 
4 Blackstone, Commentaries 201 (Cooley Ed. 1884). 

76/ See 40 Am Jur. 2d Homicide § 11, 302-303; 40 C.J.S. Homicide 
~18, R64-865, 2 Whartons' Criminal Law § 144, 197-201. 
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379 u.s. 862 (1964), which was in turn made applicable to the Dis
. 77/ 

trict of Columbia under 49 D.C. Code § 301-.- Linkins v. Protestant 

Episcopal Cathedral Foundation, 87 U.s. App. D.C. 351, 354, 187 F.2d 

357, 360 (1951); Hami1ton v. United States, 26 App. D.C. 382, 384
78/ 

385 (1905); Hil1 v. United states, 22 App. D.C. 395, 401 (1903T:" 

The eontinued vi ta1i ty of the doctrine of transfet'red intent as .. 

app1ied to prosecutions undet' 22 D.C. Code § 2401 has been recently 

affirmed by the Dlstrlct of Co1umbla Court of Appea1s in its we11

reasoned oplnion in O'Connot' v. Unlted States, 399 A.2d 21, 24-26 
79/

(D.C. Ct. App. 1979).-

771 49 D.C. Code § 301 provldes in pertinent part: 

The common 1aw, all Britlsh statutes in force 
in Maryland on Febt'uary 27, 1801, sha11 remaln 
in force except ln so far as the same are ln
conslstent wlth, or are replaced by, sorne pro�
vlsion of the 1901 Codeo� 

78/ As this Court stated ln Blshop v. Unlted States, 71 App. D.C. 
132, 107 F.2d 297, 302 (1939): 

Onder the Dlstrlct of Columbla statute, a homl
eide commltted purposely and wlth deliberate 
and premedltated ma11ee ls murder ln the first
degree. A homicide eommltted wlth mallee afore
thought, wlthout dellberatlon and premedltation, 
ls murder in the seeond-degree. "Mallee afore
thought" may be shown expressly, or may be "lm
p11ed" from the Commisslon of the act ltse1f. 
Although dlstlnetlon ls made ln the severlty of 
punishment for the degrees of murder, the stat
ute embodies the substanee of murder as lt was 
known to the Common Law. (Footnotes omltted)� 
(emphasls added).� 

79/ Footnote on next page. 

1 111 "'II"'¡·+t"'H,.. t'~J"'!~,. "'I"",~,.,~ ~! ,11'1,/1. ¡ I i 

I 
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The evidence at trial demonstrated overwhelmingly that appel

lants were members of a conspiracy the object of which was the de

liberate and premedi tated murder of Orlando Letelier. Moreover, 

subsequent tests of the paging system described by Townley indi

cated that the person W'ho detonated the bomb could have been no 

more than one thousand feet from Letelier's car at the time of the 

explosion (Tr. 3866). It was thus extremely likely that Suarez 

was fully aware of the presence of the Moffitts in the caro There

fore, by operation of the doctrine of transferred intent, or by 

circumstantial ~vidence of the facts known to Suarez, the partici

pation of Guillermo Novo and Alvin Ross in the planning and execu

tion of the conspiracy subjected them to criminal liabili ty not 

only for their role in the murder of Letelier but for the derivative 

murder of Ronni Moffit as well. 

xx. Appellants' sentences were legally imposed. 

Appellants' contention that they should have received more 

lenient sentences (Appellants ' Brief I, pp. 191-193) is ut terly 

frivolous. Their sentences were wi thin the limi ts permi tted by 

79/ The Supreme Court, as a matter of sound judicial policy, has 
accorded deference to decisions of the District of Columbia Court 
of Appeals construing statutes of only local applicabl1ity and on 
questions of common law particularly where, as here, there is no 
clalm grounded in the Constitution. Whalen v. United States, No. 
78-5471, slip op. 2-3 (April 16, 1980); Pernell v. Southall Realt* 
Jn6 u.s. 363, 366 (1974); Grlffin v. United States, 336 U.S. 70 ; 
717-718 (1949); Fisher v. Unlted States, 328 U.S. 463, 476-477 
(1946); District of Columbia v. Pace, 320 U.S. 698, 702 (1944); 
Del Vecchio v. Bowers, 296 U.S. 2~285 (1935). 



- 168 

fltatute: 18 U.S.C., § 1117 (life imprisonment); 18 U.S.C. §§ 1111,� 

1116 (life imprisonment); 22 D.C. Code § 2401 (life imprisonment);� 

18 U.S.C. § 844 (i) (life imprisonment); 18 U.S.C. § 1623 (5 years'� 

imprisonment, $10,000 fine or both); 18 U.S.C. § 4 (3 years' im

prisonment, $500 fine or both). Absent sorne co1orab1e comp1aint,� 

other than thei r severi ty, since appe11ants' sentences were 1aw
• 

fu1ly� imposed, there is no ground for appe11ate review. Dorszynski 

v. Unlted States, 357 U.S. 386, 393 (1958); Townsend v. Burke, 334� 

U.S. 736, 741 (1948); B10ckberger v. United States, 284 U.S. 299,� 

305 (l932); United States v. Moore, 183 U.S. App. D.C. 461, 464,� 

564 F.2d 482, 485 (1977).� 

XXI.� The trial court committed no abuse of� 
discretion in denying appel1ant Ignacio�
Novo's motion for severance.� 
(Tr. 1106, 1108, 1133-1134, 1161, 1404�

1405, 1417-1418, 1600, 1670-1671,� 
1715-1716, 2110~2112, 2496-2499,� 
2506-2510, 3107-3110, 3112-3114,� 
3216-3217, 3284, 3286, 4177, 4338,� 
4353, 4499, 5126-5127, 5132-5135,� 
5220, 5511, 5523, 5525, 5542, 5547,� 
5549, 5489.)� 

Appe11ant Ignacio Novo argues tha t the denia1 of his sever

ance motion prejudiced his right to a fair tria1 because he was 

inculpated by statements of his non-testifying co-defendants, 

because he was prec1uded from offering excu1patory evidence, and 
" 

because of the confusion and dispari ty in the weight of the evi

dence against him. A review of these c1aims, however, demonstrates 

,. '·H_·,'~ '11 "-r",!,ojH'óI."!'~'d'l ~ 11,-1'1111 j " ~",. lli 'fh,; 
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that the trial court commi tted no abuse of discretion in denying 

the motion. 

Relying on Bruton v. United States, 391 U.S. 123 (1968), Ig

nacio Novo asserts that testimony about statements made by his 

co-defendants implicated him in the conspiracy and murders, wi th 

which he was not charged. He al so contends that comments by the 

Government asked the jury to find him guil ty of those uncharged 

crimes. Both arguments are based on a misapprehension of the 

facts as revealed in the record. 

Preliminarily, i t should b~ noted that both the court and 

the Government were careful to make continuously and abundantly 

clear to the jur'Y that Ignacio Novo was charged only wi th false 

declarations and with misprision of a felony, not with any partici

pation in the planning and execution of the murders (Tr. 1106, 

1108, 1133-1134, 1161, 1715-1716, 5126-5127, 5132, 5220, 5511, 

5523, 5525, 5542, 5547, 5549). The Governrnent I s presentation of 

its evidence never suggested in any fashion whatever that Ignacio 

Novo had any part in the murder plot; in fact, the evidence showed 

unequivocally that he did noto In light of the clear distinction, 

repeated in instructions, arguments, and evidence, between Ignacio 

Novols acts and the acts of his co-defendants, testimony about 

his co-defendants l statements could in no way be said to constitute 

the type of "powerfully incriminating extrajudicial statements" 

which were "devasta~ing to the defendant" in Bruton. Id. at 136. 

The testimony by Ricardo Canete about the statements by Paz and 

Ross at the Bottomof the Barrel contained no reference to any other 
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individuals (Tr. 3284, 3286). Paz' statement that "we did it," made 

ln the presence and with the affirmation of Alvin Ross, contained 

no implication that he was referring to anyone other than himself 

and Ross (Tr. 3286). The claim that he was specifically inculpat

1ng Ignacio Novo by such a statement stretches the Bruton principIe 

to absurdlty. 

Of equally little merit is the argument that Sherman Kaminsky's 

testlmony about Ross' statements somehow incriminated Ignacio Novo. 

The trial court lnstructed the jury twlce, once during dlrect exam

lnatlon (Tr. 4353) and once after cross-examination (Tr. 4499), 

that they were not to consider Kaminsky' s testimony as evldence 

agalnst elther Guillermo Novo or Ignecio Novo. Kaminsky's reference 

to "other members of the CNM" was 110t the type of statement from 

whlch the jury could only lnfer that the Novo brothers must have 

been the people to whom Ross had referred. Varlous members of the 

CNM had been mentioned ln the testlmony, lncludlng the two members 

most dlrectly involved who had not been apprehended and brought to 

trlal. Indeed, the deletlon of all references to the CNM would 

have made nonsense of the evldence, since the Government' s proof 

rested on the polltlcal llnks between two ldeologically afflllated 

or~anl~atlons. The entlre motive for partlclpatlon of CNM members 

in the murders was dlrected toward the attalnment of polltical and " 

organiza tional goals. Where mentlon of the name of the group was 

thus a necessary part of the evldence, the testimony did not refer 

to readlly identlflable lndlvlduals, and the trial court gave two 

,---'_1'_'II'_"f_.~ __ '_'_'dl._,,_,._'_''_O'_hH-l"'_I'_'·L'_ill_'."_"__ ,o,.'",¡ ¡'H'¡¡'~I1Hr"+'lr'" '1 [1>1""'_'--,"'_~II~--,---'_"'"'_~_"_"'_'_'_' '~"""'.'I, 
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llmiting instructions, Kamim~ky's summary of Ross' statements was 

not powerfully incriminating as to al1yone but Ross. 

Antonio Polytarides testified about one statement by Guillermo 

Novo which is also claimed to have been prejudicial to Ignacio 

Novo. Polytarides 'repeated Guillerrno's cornrnent that "We have been 

betrayed by certain persons in my case, but we will pay them back" 

(Tr. 4177). Appellant Ignacio Novo claims that no limiting instruc

tion was given in regard to the testimony; he has apparently over

looked or chosen to ignore the specific instruction given by the 

court that thestatement was not to be considered in relation to 

"the defendant Ignacio Novo in any respect" (TI'. 4338). In addi

tion, al though the statement by Guillermo arguably supported the 

Government's case, the defense was able to argue that the statement 

simply expressed bitterness at a friend who had made false accusa

tions. The general use of the word "we" was also open to several 

different interpretations without pointing an accusatory finger 

at any particular persono The testimony of all three Government 

witnesses who related the statements by co-defendants was painted 

as incredible by the defense. Since the statements were of very 

questionable inculpatory import as to the defendants not specifically 

mentioned and since there was independent incriminating evidence 

against all defendants, the trial court's limiting instructlons 

were sufflcient to ensure a fair trial. United States v. Lemonakis, 

158 U.S. App. D•. C. 162, 172, 485 F.2d 941, 951 (1973). Ignacio 
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,� 
Novo was thus not entl, tled to a sevel"ance on the basis of any 

t~stlmony about co-defendant statements whLch served to powerfully 

inc1"iminate him undel" the standal'ds of Bruton. 

Ir;nacio Novo also claims that he was prejudiced by a denial 

of severance because the joinder prevented him from presenting 

exculpatory evidence on the mlsprision count which would.have shown 

that he obtained false documentation to help Guillermo flee a pro

bation violation warrant, not the 1etelier investigation. Courts 

ha ve considered a similar clalm in cases where defendants have 

claimed that a severance would have made available to them the 

exculpatory testimony of their co-defendants. The factors to 

consider in evaluating such claims are, among others, the degree 

to which the hypothetical evidence would be exculpatory and the
• 

de~1"ee to which a testifying co-defendant could be impeached. 

United Sta tes v. Soscia, 573 F.2d 827 (3d Cir. 1978~. In more 

general terms, a court must consider whether the weight of the 

evidence unavailable in a joint trial would be so likely to result 

ln acqui ttal in a sepal"ate trial that the defendant was denied a 

fair tl"ial by joinder. In this light, we must examine not only 

the evidence which Ignacio Novo would have been able to offer in a 

separate t rial, but also the evidence which the Government could 

have presented in the absence of Ignacio's co-defendants. .. 
It i8 tl"ue, as appellant asserts, that he might have been 

ahle to present in a separate trial evidence that he obtained the 

" 
false documentation from Canete to help his brother flee an out-

j;~ I "i1 '¡,I.... !1 

I I 
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standing probation violation warrant. Even werethis testimony 

found to be credible, however, 'its weight would have been signifi

cantly reduced by the Government's, ability to argue that since the 

probation violation warrant was based on Guillermo' s 1974 trip to 

Chile, the Novo brothers were arraid that inquiry into the probation 

viola tion would. reveal contacts wi th Chile which eventually led to 

the Letelier mu~der (TI'. 3112-3114).· Even more importantly, the 

Government would have been able to present evidence excluded in 

the joint trial that Ignacio had told Canete that he needed the 

documentation for someone who "had left a body behind" (TI'. 3107

3110, 3216-3217). Such evidence, of course, would have had a 

devastating impact on Ignacio' s claim of a more :i,nnocent purpose 

and would have negated any possible exculpatory impact afforded by 

evidence of Guillermo' s probation violation based on his trip to 

Chile. Under these circumstances, Ignacio was subject to less 

damaging evidence against him in the joint trial than he would 

have been in a separate trial. 

Bis final complaint about the denial of severance resta on 

the premise thatthere was so much confusion between him and his 

brother and so little evidence against him relative to the evidence 

against his co-defendants that he was prejudiced by a spill-over 

effect which denied him a fair trial. It is well settled that a 

defendant's claim that he would have had a better chance of acquit

tal in a separate trial does not establish a right to severance. 

United States v. Brooks, 185 U.S. App. D.C. 267, 567 F.2d 134 (1977); 
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Unlted States v. Wi1son,: 140 U.S. ~pp. D.C. 220, 228 n.15, 434 

F.2d 494, 502 n.15 (970); United States v. Rucker, 586 F.2d 899 

(2d Ci r. 1978). When there' is a d lspari ty. in the evidence, the 

prime consideration is "whether the jury can reasonably be expected 

to compartmentalize the evidence as it relates to separate defend

ants in the light of its volurne and the lirnited adrnissibl1ity." 

United States v. Gaines, 563 F.2d 1352, 1355 (9th Cir. 1977). Ac

cord, Uni ted States v. McLaurin, 557 F. 2d 1064, 1075 (5th Ci r. 

1977); United States v. Alpern, 564 F.2d 755 (7th Cir. 1977); 

United States v. Mi1ham, 590 F.2d 717 (8th Cir. 1979). 

Ignacio Novo correctly points out that although Rafael Rivas 

Vasquez testified about meeting Guillermo Novo in Caracas in 1974 

when Guille rmo was on hi s way to Chile, Ri vas Vasquez mi s takenly 

identified Ignacio in the courtroom as the man he had met (Tr. 

1404-1405, 1417-1418). However, the misidentification was made 

clear to the jury through the testimony of Townley, who re1ated 

that it was Guillermo who had visited Chile and Guillermo who had 

met wi th an unwe1come reception at the hands of Chilean officials 

(Tr. 1600, 2110-2112, 2496-2499, 2506-2510). In the context of 

Town1ey's exp1icit testimony, the jury cou1d not have been confused 

as to the identity of the person who had visited Chile. 

Appellant also asserts that Townley mentioned a phone cal1 

with Ignacio as one of the conversations which arranged the murders. 

That assertion reveals a misunderstanding of the evidence. Townley 

was asked what conversation prior to or at the conspiracy meeting 

~~'~I,. '''1'''1' ~ ;, ¡; .....,il'"'I~'t,~I1"1 t, "l 1 1 

-----'---'-------_----l.----.l.-____ I I . 
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he had wl th CNM members re1ative to what the CNM' wanted trom i ts 

relatlonship with Chile or DI NA (~r. 1670). He mentioned that he 

had possib1y had one te1ephone conversation with Ignacio Novo, in 

addl tion to numerous conversati,ons wi th other CNM members (Tr. 

1670-1671). Since a te1ephone conversation obvious1y did not 

occur at the conspiracy meeting, it was c1ear that it had occurred 

sorne time during the previous year since that was the only context 

in which the questlon was asked (Tr. 1711). Arrangements for the 

murder were not 'made until the conspiracy meeting; therefore, any 

prior telephone conversation with Ignacio could not have been 

related to the murder plot in any way. Appe1lant's statement that 

the court instructed the jury to consider the telephone ca1l as 

evidenc~ against Ignacio stretches interpretation of the record 

beyond its proper limits. The court original1y instructed the 

jury to disregard Town1ey's testimony entirely in relation to 

Ignacio; such an instruction was clearly erroneous since the Gover

nment could not prove the charges against Ignacio without Townley's 

testimony about his meeting with Ignacio on the day of the crime, 

at which he described how the murder plan had been executed. When 

the Government pointed this out to the court, the court then gave 

a modifiedinstruction that the Jury could consider Town1ey's 

testimony, but only in re1ation to the misprision and fa1se dec1ar

ation charges again8t Ignacio (Tr. 1715-1716). 

There arose no confusion in the course of the tria1 which was 

not clarified for the Jury. The one or two instances in which con
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fusion could have arisen were trivial and were explained either by 

further tnstructions or by subseqJent testimony. There is no indi

cation that the jury was unable to compartmentalize the evidence 

agalnst Ignacio, especially since it was continuously reminded that 

the charges and proof against him were separate and distinct in re

latlon to his co-defendants. In both cases ci ted by appellants 

where disparity of the evidence required reversal, the court focused 

on the possibili ty that the liberal rules of evidence and wide 

latitude afforded the Government in conspiracy cases could operate 

unfalrly against a defendant also charged with conspiracy. United 

States v. Mardian, 178 U.S. App. D.C. 207, 546 F.2d 973 (1976); 

United States v. Kelly, 349 F.2d 720 (2d Cir. 1965). In fact, in 

Mardian, only the combination of disproportion~te evidence and the 

absence of Mardlan' s carefully selected counsel supplied a basis 

for reversal. 

In the instant case, of course, Ignacio Novo was not charged 

with conspiracy and so was not subject to any liberalized rules of 

evidence. His right to an independent evaluation of guilt was 

protected by frequent jury instructions which emphasized his special 

status. He was represented throughout the trial by the counsel of 

hls choice. Contrary to appellant's assertions, the Government at 

no time asked the jury to believe that Ignacio Novo was a partici

pant in the murder conspiracy. Appellant's recitation of the 
80/ . 

facts (Appellants' Brief 11, p. 20) re~eals a misunderstanding of 

80/ The brief of Ignacio Novo is designated as Appellants' Brief 
11. 
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the Government' s closing argument. The "eight people" mentioned 

by the Government were listed as follows: Michael Townley, Guillermo 

Novo, Alvin Ross, three people in Chile, and two péople who had not 

yet been apprehended. There was no implication whatever that 

Ignacio Novo was one of the conspit'ators (Tr. 5131). Addition

ally, the Government argued that the false declarations and mis

prision counts "set the stage" for an understanding by the Jury of 

the nature of the prior conspiracy, sfnce concealment of public, 

legitimate contacts wi th Chile was necessary to keep secret the 

clandestine relationship with DINA. Such a comment was a totally 

proper interpretation of the evidence relevant to the false declar

ations and misprision charges against Ignacio (~Tr. 5132-5135). 

In rebuttal argument, the Government argued not that Ignacio was 

part of the murder conspiracy, but that the people who commi tted 

the act of terrorism were assassins in the same league with Michael 

Townley (Tr. 5489). Appellants' attempt to lift isolated statements 

out of context is simply a camouflage to screen the painstaking 

efforts made by both the court and the Government to ensure that 

Ignacio Novo was fully afforded his right to a fair and impartial 

trial. The court committed no abuse of discretion in denying his 

motion for severarice. 
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XXII.� The evidence wa[~ sut'ficient to sustain� 
appellant Ignacjo Novo's convictions� 
on both counts of false declaratlons.� 
(Tr. 1617, 1695, 51H4, 5540.)� 

Appellant Ignacl0 Novo argues that since his answers at the 

grand jury to questions posed by the prosecutor were never proved 

to be false, hia convictions on two counts of fa1se dec1arations 

cannot be sustained. Such a contentlon, in the context of the 

entlre record in this case, is without foundation. 

As discussed aboye, supra, pp. 50-51, it ls well settled that 

the Government has met i ts burden of proof when i t has produced 

evidence, viewed ln the light most favorable to the Government, 

from whlch a reasonable mind could fairly find guilt beyond a 

reasonable doubt. Crawford v. United States, supra; Curley v. 
Unlted States, supra. Ignacio Novo asserts that there was no 

evldence that he l1ed when he told the grand jury that he had not 

heard Letel1er' s name untll he heard 1t ln the news a couple of 

days after the rnurder and that he l1ed when he sald that hls per

sanal oplnlon was that the Cuban Cornmunlsts posslbly had comrnltted 

the murder to create problems. (See Indlctment, Count Elght.) 

Inltlally, lt shou1d be noted that when a defendant ls charged wlth 

several false statements ln a slngle count, proof of only one specl

flcatlon 18 sufflclent to support a gul1ty verdlct. Unlted States ... 

v. Abrams, 568 F.2d 411 (5th Clr. 1978); Unlted States v. Bonacorsa, 

528 F.2d 1218 (2d Clr. 1976). 

_''_'_I"¡-~_¡¡¡¡"_"_';I_"-L"_"¡'-,ilt.'J_"'_"_'_'_"_'_'_"_"~'I!I_"'¡_" - __'--L_'-__"_"'....~~.._,~,'~I Uj~, ~ l¡",.......,"',J',.oII•.. ',1, 11" 1 I ,JI "4 1 iJ.t ~Ii¡ /, J-li)·¡ .• I ¡',I /," ¡ '1 I ¡� 
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.� 
Appellant correctly po~nts ~ut that tpe Government produced 

no evidence that Ignacio had heard Letelier's name before the mur

ders. The ev1dence is crystal clear, however, that he did hear the 

name on the day of the murder, not only in the news media but also 

from Townley's descrlptlon to hlm of how the murder plan had been 

executed (Tr. 1695). Since Ignacio's grand jury appearance occurred 

only a little more than a month after the murders, there was ample 

evidence from which the jury could infer that he remembered exactly 

when he had first heard the narne and that he intended to lie to 

the grand jury. 

Relying primarily on Bronston v. United States, 409 U.S. 352 

(1973), and United States v. Wall, 371 F.2d 398 (6th Cir. 1967), 

appellant also argues that the express ion of personal opinion 

quoted in Count Eight cannot form the basis for a false declara

tion conviction.We submit that Bronston and Wall are inapposite, 

since they considered only non-responsive answers, which, while 

misleading, were li terally true. In the instant case, Ignacio' s 

testimony that he believed that the Cuban Communists had committed 

the murders was literally falsee 

In analyzing how this express ion of opinion can be said to be 

literally false, it 1s useful to consider the line of cases involv

ing a wi tness' testimony that he cannot recollect a particular 

event. Courts have held that when a wi tness testifies that he 

does not remember or does not believe that an event occurred, i t 

1s for the jury to determine from circumstantial evidence whether 
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he actua11y be1ieved or fai1ed to remember as he testified or 

whether he 1ied in representing ~is state of mind. United States 

v. Chapin, 169 u.s. App. D.C. 303,313,515 F.2d 1274,1284 (1975); 

Uni ted States v. Abram&, supra; Uni ted States v. Kel1y, 540 F. 2d 

990 (9th Cir. 1976). Such a jury inference may be drawn from 

proof of objective fa1sity, proof of motive to 1ie, and from other 

facts tending to show that defendant's state of mind was not as he 

claimed. United States v. Chapin, ~upra. 

Since juries routine1y are callee upon to eva1uate the state of 

a defendant's mind when he represents that he holds a certain belief 

or memory, there is no bar to jury eva1uation of state of mind when 
" 81/ 

a defendant represents that he ho1ds a particular opinion. The jury 

in this case, after weighing Townley's testimony about his descrip

tion to Ignacio of the murder plan and execution, had amp1e evidence 

to determine whether Ignacio did in fact be1ieve that the Cuban Com

munists had commltted the murder. From the circumstantia1 evidence 
. 

before them, they obvious1y found Ignacio's statement of belief at 

the grand jury incredib1e. Such a "determination was an entlrely 

proper exercise of the jury' s function, based on evidence from 

which a reasonab1e mind could infer gul1t. 

81/ The only case cited by appellant which held that a statement 
of a belief did not support a conviction was the oplnlon of a 
district court judge sittlng as factfinder in a bench trial. 
United States v. Esposito, 358 F. Supp. 1032, 1033 (N.D. 111. 
1973). There ls no suggestion in the case that the questlon shou1d 
not go to the factfinder; the judge on those facts was simply not 
convinced beyond a reasonable doubt of defendant's gui1t . 

•. '*,~~1Il" 11 
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Appellant also clalms that the evldence was insufficient to 

\ prove the falsi ty of any of the statements in Count\ Nine of the 

lndictment. The argument that the Government should have been 

more specific when it asked Ignacio Novo if he knew anyone in DINA 

ls lrrelevant to a clalm of lnsufflcient evldence. Courts have 

uniformly held that it is for the jury to decide what meaning the 

defendant gave toa question when he answered it; the fact that a 

question or answer could be interpreted in more than one way does 

not take the issue out of the jury' s province. Uni ted States v. 

Chapin, supra; United States v. Slawik, 548 F.2d 75 (3d Cir. 1977); 

Uni ted States v. Bonacorsa, supra. In the context of Townley' s 

entire description of the relationship between DINA and the CNM 

and his conversation wi th Ignacio about the murder, the jury had 

ample evidence from which to conclude that Ignacio understood the 

question in a normal way and answered i t wi th intentional false

hood. 

Equally mistaken is Ignacio' s claim that the Government did 

not establish the falsehood of his statement that he had had no 

contact wi th anyone who had been in Chile in the past two years. 

Again, the conversation between Townley and Ignacio would have been 

totally incredible outside the framework of the trust which had 

buil t up between Townley as a member of the Chilean intelligence 

organiza tion and members of the CNM who had similar poli tical ideolo

gies. Also, at the time of his arrest, Ignacio Novo was in posses

sion of an address book containing the name "Andres Wilson" and 
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the telephone number of Townley l s (Wl1son' s) home ln Chl1e prlor 

to 1977 (TI". 1617', 5184). From thesc' cl rcums tances, the jury could 

certalnly flnd, as they dld, that Ignacl0 lntentlonally 11ed to 

the grand .1ury durlng hls testlmony a month after the murders. 

Flnally, appellant' s complalnt about the wordlng of the jury 

lnstructlons on Counts Elght and Nlne asks thls Court to speculate 1 

about posslble jury mlsunderstandlng of the phrases used (Tr. 

5557). Speclflcally, appellant fears that the jury may have 

thought that lt could use evldence on one count to convlct on the 

other count. As lde from the s tralned nature of thls lnterpreta

tlon, the record ls clear that the court lnstructed the jury to 

conslder each count separately, welghlng only the evldence appllc

able to that partlcular count (TI". j540). There ls no lndlcatlon 

that the jury was confused or mls1ed in any way. 

XXIII.� The evidence was sufficient to sustain� 
appellant Ignacl0 Novo's convlction on� 
the mlsprlsion charge agalnst hlm.� 

Appellant Ignacio Novo contends that the evldence was lnsuf

ficient to sustain his convlctlon on the misprlslon charge against 

him. It is clear, however, that evidence of several acts committed 

by Ignacio combined to provide a sufficlent basis on which the jury 

could find guilt. 

On October 21, 1976, one month after the murders, but prior to 

Ignacio's grand jury appearance, Special Agent Ovldl0 Cervantes of 

.,,11 "llr'~¡'I! 'l'lMit!'I'U I 1,'I'I'~ I ,'"111 
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the FBI 1nterv1ewed Ignac10 1n M1am1 (Tr. 3745)., Cerva.ntes asked 

whether Ignac10 had been 1nvo1ved 1n the Leteí1er k1111ngs or 

whether he had know1edge that. other members of the CNM had been 

1nvo1ved (Tr. 3753). Ignac10 responded by descr1b1ng h1s own 

act1v1t1es around the date of the murders, by stat1ng that he had 

no know1edge of whether Gu1llermo Novo and Ross had been 1n Wash

1ngton, and by out11n1ng for the agent the goa1s and programs of 

the CNM(Tr. 3742-3743, 3750-3751). A1though Cervantes had stated 

that the exp11c1t purpose of h1s 1nterview was to gather 1nformat1on 

on the 1dentIty of the Lete1Ier/Moff1tt k111ers (Tr. 3753), Ignac10 

Novo ta1ked about everyth1ng but the personal know1edge he had 

gleaned from Town1ey on that subject on1y a month prior to the 1n

terview. Thus by fa11ing to revea1 h1s know1edge when spec1f1ca11y 

asked, he he1ped camouf1age the 1dent1ty of the k111ers and com

m1tted an affirmat1ve act of concea1ment. See UnIted States v. 

P1ttman, 527 F.2d 444 (4th Cir. 1975), cert. denIed, 424 U.S. 923 

(1976). 

The procurement of fa1se documentation from Canete to aId 

Gui11ermo's f1ight from author1t1es a1so constituted an act of 

concea1ment supportlng the mIsprIs10n conv1ctlon. As polnted out 

supra, p. 173, even had ev1dence of Gu111ermo' s probation vlo1a

tion been introduced, that proof wou1d have 1ed rIght back to the 

Lete11er case, s1nce the v101at1on was based on Gul11ermo's v1s1t 

to Ch11e In 1974, about wh1ch he had 1Ied to the grand jury (see 



- 184 

Indictment, Count Seven). The discussion of documents with 

Canete also occurred in the context of Ignacio' s explanation that 

the Government was "trying to lay the Letelier thing" on him, that 

he was in touch wi th DINA to see "how things are going," and that 

if Canete encountered trouble wi th the authori ties as a resul t of .. 
hls work for the group, the group could place him on a safe farm 

in South America (Tr. 3236). All of these factors supported the 

jury' s inference that Ignacio was securing the documents to help 

conceal the identi ty and whereabouts of CNM members who had con

splred with a DINA member to assassinate Letelier. 

Finally, the jury could find from Ignacio Novo's statment to 

the grand jury that he was engaged in a deliberate attempt to mis

lead the grand jury and sidetrack the investigation, especially 

slnce he had been informed only a month befo re of the identity of 

the perpetrators of the murders which he was informed that the 

grand jury was investigating. 

Thus the various acts and statements made by Ignacio Novo 

revealed a consistent pattern of efforts to conceal his knowledge 

and ald the conspirators which provided more than sufficient evi .. 
dence from which the jury could conc lude that he was guil ty of 

mlsprision of a felony. • 
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XXIV.� Appellant Ignacio Novo was properly 
sentenced to consecutive sentences 
on the false declarat10ns and m1s
pr'1a1on counts • 

. 
Appellant Ignac10 Novo puts m1splaced reliance in the doctrine 

of double jeopardy as a bar to his sentences on the false declara

tions counts wh1ch, wh1le concurrent w1 th each other, were made 

consecutive to his sentence on the mispr1s10n count. He bases h1s 

argument on the speculation that the jury may have discounted other 

proof of the m1sprision and based their conviction solely on evi

dence of the false declaration, thus mak1ng false declarations a 

leaaer 1ncluded offense of m1spriaion. The standard for evaluating 

auch a double jeopardy claim was enunciated in Blockburger v. 

United States, 284 U.S. 299 (1932), where1n the Supreme Court held 

that "[t]he applicable rule ia that where the same act or transac

tion conat1tutes a v10lation of two diat1nct atatutory provisiona, 

the test to be applied to determine whether there are two offensea 

or only one, ia whether each prov1s10n requ1res proof of a fact 

wh1ch the other does not." Id. at 304. In conaidering the validity 

of conaecutive sentencea imposed for a felony murder based on rape 

and for the rape i tself, the Supreme Court has recently applied 

the Blockburger rule to void those cumulative sentences. Whalen 

v. Unlted States, No. 78-5471 (48 L.W. 4406, Apri1 16, 1980). The 

Court he1d that consecutive sentences could not be imposed because 

a conviction for ki11ing in the course of a rape cou1d not be ob

tained without prov1ng every element of the underlying rape. 
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In the instant case, i t is obvious that proof of misprision 

of a felony does not generally require proof of false declaration 

to a grand jury. The particular evidence in thls case happened to 

lnclude the fact that Ignacio Novo lied to the grand jury, but 

certa1n1y the Government was not requ1red to prove false declara

tion as an element of mlsprision, as it is requlred to prove an 

underlying felony as an element of felony murder. The jury could 

have found that Ignacio' s statements to the grand jury, even if 

not literally false as requlred for a false declaratlon convlctlon 

under Bronston, supra, were so mlsleadlng as to constltute an af

flrmative concealment of his knowledge about the murders. Such a 

finding would clearly. support a verdict of gullty on the misprislon 

count even if every element of the false declaratlon counts had 

not been proved. Under the doctrine of Blockburger and Whalen, 

then, appellant Ignacio Novo was properly sentenced to consecutive 

terms for the misprision and false declaration counts. 

CONCLUSlON 

WHEREFORE, we respectfully submi t that the judgment of the 

Dlstrict Court as to all appellants should be affirmed. 

CHARLES F. C. RUFF, 
United States Attorney. 
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