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CLERK CIRCUIT COURT 
DADECO. FLA. 

MANUEL ARTIME, CLARA BARKER, 
JANET STURGIS, CELIA 
GqNZALEZ, and THANIA (SYLVIA) 
AMENGUAL, 

Plaintiffs, 

-vs-

RICHARD E. GERSTEIN, as State 
Attorney for the Eleventh 
Judicial Circuit of Florida, 
and MARTIN DARDIS, an 
Investigator for The State 
Attorney for the Eleventh 
Judicial Circuit of Florida, 

Defendants. 

IN THE CIRCUIT COURT OF TH 
ELEVENTH JUDICIAL CIRCUIT F 
FLOREDA IN AND FOR DADE CO NTY 

CASE NO. 

IRWIN G. CHRISTIE 


.::u 
o 

GENERAL JURISDICTION 

:a 
1"1"'5 

.:} 

,:) 

--~------------------~------------

The Plaintiffs, by and through their undersigned a torney, 

bring this action pursuant to Chapter 86 Florida Statute for 

the purpose of determining a justiciable controversy een 

the parties hereto and for injunctive relief, and on the r own 

behalf and on behalf of all similarly situated citizens. The 

class represented by Plaintiffs is so numerous er of 

all members is impracticable; there are questions and 

fact common to the class: and Plaintiffs will fairly and 

adequately protect the interests of the class. Defendan s 

have acted on grounds generally applicable to the class 

thereby making appropriate final injunctive relief and 

corresponding declaratory relief with respect to the c1a s as 

a whole: 

COUNT I 

1. Plaintiff, MANUEL ARTlME, is a resident of the State 

of Florida, residing in Dade County, Florida: the Defend nts 

are sued in their respective capacity as described in th style 

of this cause. 



2. On June 14, 1973, the Defendant, RICHARD E. STEIN, 

procured from the Clerk of the Circuit Court a Witness S bpoena 

"Criminal" directed to the Petitioner commanding him "to be 

and appear before the State Attorney, of the Eleventh JutiCial 

Circuit of Florida, ••• On June 15, 1973, at 10:30 A.M. to 

testify and the truth to speak in behalf of the STATE in a 

IIcertain matter. . . Presumably, said Witness Subpoena as 

promulgated pursuant to Section 27.04, Florida Statutes, which 

allows the State Attorney to call before him under the p ocess 

of the Court and examine, under oath, any person whom th State 

Attorney has reason to believe may have any information 

concerning the criminal cause under investigation, eithe 

before or after indictment or Information filed, or befo e or 

after such person may have been served with a Subpoena a a 

witness for any defendant, "so Ion as such examination s 

carried on in a lawful manner." Barnes v. State, Fla. S p. 

Ct. 58 So. 2d 157 (1952). 

3. After being duly served with said Subpeona, tht 

Plaintiff appeared at the time and place prescribed purstant 

to and under compulsion of said Subpoena. The Defendant 

MARTIN DARDIS, holding the title of State Attorney Inves igator 

under authority of Section 27.255, Florida Statutes, int rrogated 

the Plaintiff. The Plaintiff did not appear before the tate 

Attorney of the Eleventh Judicial Circuit of Florida nor I any 

Assistant State Attorney, nor was he sworn to testify an~ the 

truth to speak, nor was there any stenographer or Court eporter 

present during the interrogation by the Defendant, MARTI 

DARDIS; nor was Plaintiff advised of his right to counse 

before or during interrogation. 

4. Following the questioning by Defendant, DARDIS 

your Plaintiff requested that there be no release of the inform

ation obtained by the Defendants to the Press Media. De endant 

DARDIS agreed. On June 21, 1973, in Dade County Circuit Court, 

Case No. 73-14213 (Judge Fa1k), after a full hearing, th 

Defendants herein were enjoined from releasing the testi ony of 
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I
the Plaintiff therein to 	the Media or Third Parties not ;ngaged 

in law enforcement pending information or Indictment, untess 

by Court Order. 

I 

5. On July 5, 1973, Plaintiff was contacted by thf 

Defendants and was requested to return to the Office of he 

Defendants for further questioning pursuant to the origi al 

Subpoena. P1aintiff responded and was thereupon placed 

under oath and was questioned by defendant DARDIS in the presence 

of a Stenographer. AGain, Plaintiff was not advised of is 

right to counsel before or during interrogation. Thereafter, 
! 

the contents of the questions and answers between the Plfintiff 

and the Defendants was released to a representative of ~e 

New York Times, a daily newspaper of Worldwide Circulatipn, 
! 

which newspaper then published the in~erview in the Mond y, 


July 9, 1973 edition of the New York Times, Page 25C, 
 e-


lined "MIAMI, JULY 8, 1973." Also on Monday, July 9, 
 3, 

the interview appeared in the editions of the Miami News a 

daily newspaper of general circulation throughout the St te 

of Florida; also, thereafter, on July 10, 1973, view 

appeared in the editions of The Miami Herald, a of 

general circulation throughout the State of F1ord4a. 

such publications were contrary to the promise of the endants~ 

were contrary to the right of privacy of the Plaintiff a~d 

newspape 

! 

were in violation of this Court's Final Judgment dated 

June 21, 1973. 

6. Plaintiff alleges that the Defendants have use 

Section 27.04 of the Florida Statutes, to compel answers 

from persons subpoenaed to appear before the Defendant 

RICHARD E. GERSTEIN, or Assistant State Attorney, but w in 

fact have appeared before the Defendant, MARTIN DARDIS, ho 

has no authority to place a witness under oath nor to c pel 

a witness to testify nor can he conduct any interrogati of 

a witness. Then, contrary to existing Florida law, the 

results of said interrogations are released and made pu ic 

by the Defendants or their agents, all to the detriment nd 

danger 	to the Plaintiff and in a flagrant, unwarranted a d 
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harmful abuse of the Plaintiff's right of privacy. 

7. As a result of the interrogation of the Plaintitf by 

the Defendants, the Plaintiff was not indicted by a Gran Jury 

nor was he Informed against by any prosecuting Officer 0 

the State of Florida. 

8. Plaintiff alleges that the activities and cond ct of 

the Defendants commencing June 14, 1973, and continuing p 

to the filing of this action is invalid on its face andJ..ts 

arbitrary, unjust, oppressive and unreasonable in that ~ 
is totally unrelated to the proper performance of the du ies 

of both of the Defendants and their agents, servants and employees. 

The continued release to the press of testimony procured by 

the Defendants by compulsive subpoena power relating to he 

Plaintiff and his background and activities constitute a 

trial by the press of the Plaintiff and endangers his an his 

family's safety and welfare and unjustly invade his righ to 

privacY1 in addition, Plaintiff is being deprived of du 

process of law and equal protection under the law becaus~ of 

the arbitrary and unwarranted actions of the Defendants ~nd 
their unlawful interference with the private life of the 

Plaintiff. 

9. As a result of the foregoing, Plaintiff stands 

aggrieved and the legal questions and facts alleged have not 
! 

been construed of record; therefore, Plaintiff is in dou~t, 

insecure and uncertain as to his rights. Unless Defenda4ts 

are restrained and enjoined, injury to the Plaintiff wil~ 

be done and his rights will be lost, causing him irrepar~ble
I 

injury. Plaintiff alleges the equities favor him and ar, 

against the Defendants and Plaintiff has no other adequaie 

remedy other than obtaining injunctive relief. 
I 

WHEREFORE, Plaintiff prays that this Court will: 

A. Take jurisdiction of this cause. 

B. Grant temporary injunction with notice that wi 1 

permit this Court's Final Order to be effective. 
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C. Declare that the Defendants, their agents, servants 

and employees are enjoined from revealing to anyone other than 

a Grand Jury any Information which they have acquired or may 

acquire as a result of any iavestigation involving MANUEL 

ARTIME unless and until an Information is filed against 

MANUEL ARTIME charging him with a crime or an Indictment is 

returned by a Grand Jury. 

D. Declare that interrogation of witnesses under 

subpoena by the Defendant MARTIN DARDIS, is violative of the 

authority of a state Attorney investigator under Section 

27.255, Florida Statutes. 

E. Grant a permanent injunction restraining the Defendants, 

their agents and servants and employees from publishing to 

anyone any information acquired as a result of any investigation 

involving MANUEL ARTIME unless and until MANUEL ARTIME is 

indicted by a grand jury or Informed against charging him 

with a crime. 

F. Grant Plaintiff other and proper relief. 

COUNT II 

1. Plaintiff, CLARA BARKER, is a resident of the State 

of Florida, residing in Dade County, Florida; and the Defendants 

are sued in their respective capacity as described in the style 

of this cause. 

2. On July 12, 1973, the Defendant, RICHARD E. GERSTEIN, 

procured fram the Clerk of the Circuit Court a Witness 

Subpoena "Criminal l1 direction to e Plaintiff commanding 

her "to be and appear before the S'¢ate Attorney, of the Eleventh 

JUdicial Circuit of Florida, .~n July 12, 1973, at 3;00 

P. 	M. to testify and the truth to ~peak in behalf of the 
•STATE in a certain matter••• "Pre$umably, said Witness 

Subpoena was promulgated pursuant '¢O Section 27.04, Florida 

Statutes, which allows the State A'¢torney to call before him 

under the process of the Court and Iexamine , under oath, any 
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person whom the State Attorney has reason to believe may 

have any information concerning the criminal cause under 

investigation, either before or after indictment or Information 

filed, or before or after such person may have been served with 

a Subpoena as a witness for any defendant, "so long as such 

examination is carried on in a lawful manner." Barnes v. State, 

Fla. Sup. Ct. 58 SQ. 2d 157 (1952). 

3. After being duly served with said Subpeona, the 


Plaintiff appeared at the time and place prescribed pursuant 


to 	and under compulsion of said Subpoena. Following the 

questioning by Defendant, GERSTEIN, Plaintiff requested that 

there be no release of the information obtained by the 

Defendants to the Press Media. Defendant GERSTEIN agreed. 

4. On July 12, 1973, the contents of the questions and 

answers between the Plaintiff and the Defendant was released 

to a representative of the Miami Herald and the Miami News, 

daily newspapers of general circulation throughout the State 

of Florida, which newspapers then published the interview on 

July 13, 1973. All such publications were contrary to the 

promise of the Defendants: were contrary to the right of 

privacy of the Plaintiff and were in violation of this Court's 

Final Judgment dated June 21, 1973, in Dade County Circuit 

Court, Case No. 73-14213 (Judge Falk), after a full hearing, 

the Defendants herein were enjOined from releasing the testimony 

of the Plaintiff therein to the Media or Third Parties not 

engaged in law enforcement pending information or Indictment, 

unless by Court Order. 

5. Plaintiff alleges that the Defendants have used 

Section 27.04 of the Florida Statutes, to compel answers 

from persons subpoenaed to appear before the Defendant 

RICHARD E. GERSTEIN; then, contrary to existing Florida Law, 

the results of said interrogations are released and made 

public by the Defendants or their agents, all to the 

detriment and danger to the Plaintiff and in a flagrant, 

unwarranted and harmful abuse of the Plaintiff's right of privacy. 
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6. As a result of the interrogation of the Plaintiff 

by the Defendants, the Plaintiff was not indicted by a Grand 

Jury nor was she Informed against by any prosecuting Officer 

of the State of Florida. 

7. Peaintiff alleges that the activities and conduct 

of the Defendants commencing July 12, 1973, and continuing up 

to the filing of this action is invalid on its face and is 

arbitrary, unjust, oppressive and unreasonable in that it 

is totally unrelated to the proper performance of the duties 

of both of the Defendants and their agents, servants and 

employees. The continued release to the press of testimony 

procured by the Defendants by compulsive subpoena power 

relating to the Plaintiff's activities and her background 

constitute a trial by the press of the Plaintiff and endangers 

her and her family's safety and welfare and unjustly invades 

her right to privacy; in addition, Plaintiff is being deprived 

of due process of law and equal protection under the law 

because of the arbitrary and unwarranted actions of the 

Defendants and their unlawful interference with the private 

life of the Plaintiff. 

8. As a result of the foregOing, Plaintiff stands 

aggrieved and the legal questions and facts alleged have not 

been construed of record; therefore, Plaintiff is in doubt, 

insecure and uncertain as to her rights. Unless Defendants 

are restrainedand enjoined, injury to the Plaintiff will be 

done and her rights will be lost, causing her irreparable 

injury. Plaintiff alleges the equities favor her and are 

against the Defendants and Plaintiff has no other adequate 

remedy other than obtaining injunctive relief. 

WHEREFORE, Plaintiff prays that this Court will: 

A. Take jurisdiction of this cause. 
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B. Grant temporary injunction with notice that will 

permit this Court's Final Order to be effective. 

C. Declare that the Defendants, their agents, servants 

and employees are enjoined from revealing to anyone other 

than an Grand Jury any Information which they have acquired 

or may acquire as a result of any investigation involving 

CLARA BARKER unless and until an Information is filed against 

CLARA BARKER charging her with a crime or an Indictment is returned 

by a grand jury. 

D. Grant a permanent injunction restraining the Defendants, 

their agents and servants and employees from publishing to 

anyone any information acquired as a result of any investigation 

involving CLARA BARKER unless and until CLARA BARKER is 

indicted by a Grand Jury or Informed against charging her 

with a crime. 

E. Grant the Plaintiff other and proper relief. 

COUNT III 

1. Plaintiff, JANET STURGIS, is a resident of the 

State of Florida, residing in Dade County, Florida; the 

Defendants are sued in their respective capacity as described 

in the style of this cause. 

2. Plaintiff re-alleges,\and re-avers each and every 

allega£ion set forth in Paragraph "2" of Count "II" as if 

set out fully herein. 

3. After being duly served with said Subpoena, the 

Plaintiff, who did not even have enough time to consult with 

an attorney, appeared at the time and place prescribed 

pursuant to and under compulsion of said Subpoena. Before the 

questioning by Defendant, GERSTEIN, he did not advise Plaintiff 

of her constitutional rights as to self-incrimination and 

assistance of counsel. Following the questioning by 

Defendant, GERSTEIN, Plaintiff requested that there be no 

release of the information obtained by the defendants to the Press 

Media. 	 Defendant, GERSTEIN, agree. 
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4. Plaintiff re-alleges and re-avers each and every 

allegation contained in Paragraphs "4", "5", "6", "7" and 

"8" of COUNT II as if set out fully herein. 

WHEREFORE, Plaintiff, JANET STURGIS, seeks the same 

relief as fully set forth in COUNTS I and II of this Complaint. 

COUNT IV 

1. Plaintiff, CELIA GONZALEZ, is a resident of the 

State of Florida, residing in Dade County, Florida; the 

Defendants are sued in their respective capacity as described 

in the style of this cause. 

2. Plaintiff re-alleges and re-avers each and every 

allegation contained in Paragraph "2" of COUNT"II"and Paragraphs 

"3" and "4" of COUNT "III" as if set out fully herein. 

WHEREFORE, Plaintiff, CELIA GONZALEZ, seeks the same 

relief as fully set forth in COUNTS I and II of this Complaint. 

COUNT V 

1. Plaintiff, THANIA (SYLVIA) AMENGUAL, is a resident 

of the State of Florida, residing in Dade County, Florida; the 

Defendants are sued in their respective capacity as described 

in the style of this cause. 

2. Plaintiff re-alleges and re-avers each and every 

allegation contained in Paragraph "2" of COUNT "IV", as if 

set out fully herein. 

WHEREFORE, Plaintiff, THANIA (SYLVIA) AMENGUAL, seeks 

the same relief as fully set forth in COUNTS I and II of this 

Complaint. 

ELLIS RUBIN LAW OFFICES 
Attorney for Plaintiffs 
407 Lincoln Road-Suite ll-A 
Miami Beach, Florida 33139 
Tel: 532-4477 

i.; (\,/' 6':('")'> .,' 
BY: c--~;.. .O~' . 

ELLIS S. RUBIN 
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WATERGATE 

Investigator tti~sto 

reclailll "role"in case: 


• 'II ' • • 

• The unmasking of .. the hardheaffed chief~~~ 
Deep Tivoat stirred ....:: tigator foi Oade CoUnty 
memorl.. - and S~e Attorney Richard. ~ 
discontent ~ for Martin stein, was ' tipped off that 
Dardll, III leu heralded crisp $100 bill. foun4' 
but key player who stuffed ~ the ~ of the 
helped unravelthe Watergate burglars were 
Watergate conspiracy. issued by a ldi~ 6an,k.

History wbuld pivot on 
BY CAlIA BUCKL£Y what Dardis did next."Ws 
cb",ckley@lt!erald.com . ,, ' ' . invea"t-0n led to the dis-" 

PAUl CITY ".,:.- The : covery ' tlnoneyf~Qn 
great injl"estigator'l anger:. . the' W.terg~te b1ii'gia,r~ 
stubbornly endures, 33 year..· " came tjom the Com,mittee 
after h showed a long.,. to Reelect th, President, 
haired, insolent reporter lm~~ &J c~~9i C~~p•. 
nam~ arl Bernstein cop- The ~o.,.nectio1i help,cl:' 
les of a Watergate bur~. un~artJa. furttleJ" dllsdeedJ 
bank che.cb. " , oJ " " .. 

In 1912, Martin Dardia, ·~ToD~2A ,, : : " ;' 
t " 

http:cb",ckley@lt!erald.com


BEATTY 

WATERGATE 

'I knew exactly what was going on' 

• DARDIS, F MlA That day, Rugaber wrote a depicted him as easily flus

front-page story about the tered, thick headed and eva
that, onae brought to light, $89,000 deposit from a Mexi sive as well as a shabby 
forced the resignation of Pres can bank into Barker ' s dresser. Beatty's portrayal of 
ident Richard Nixon. account, but made no mention him in the fl1m only deepened 

But Dardis insists the ren of the $25,000 check. his ire. 'He made me look like 
dition of history recorded in Dardis said he believed the a buffoon," Dardis said. 
BernsteiJa and Bob Wood key lay in the $25,000 Dahl In 1973, Gerstein and Dar
ward's bbok and subsequent berg check, but that Rugaber, dis successfully prosecuted 
movie, II The President's who flew to Mexico City to Barker for misusing a public 
Men, gr ssly misrepresents investigate the $89,000, notary's seal when he cashed 
him. His c rucial role in unrav ignored him. Rugaber said Dahlberg's check. The burglar 
eling Watergate was unfairly Dardis proffered no such was sentenced to a month in 
diminished, Dardis says, and, advice, but readily concedes jail. 

just as Texing, he was por
 that he should have tracked As it turned out, Dardis 
trayed as "a buffoon" by Bern down Dahlberg instead. and Dahlberg, who was 
stein, w hose account said he HERAlD FIL£ "I'm afraid he's misremem charged with no wrongdoing, 
wore a threadbare sports coat. bering it, I dealt mainly with shared a deeper connection.KEY PlAYER: Martin Dardis 
Dardis, who considered him Gerstein," said Rugaber, who During World War II's Battlesays his role in Watergate

self a natty is on the board of advisors of the Bulge, Germans shot
has been diminished.dresser, was with the Center of Regional down Dahlberg, a mer, behind 

also por- . Studies at Virginia Tech. American lines. Dardis, a ser
trayed in the and five strange deposits had Bernstein showed up at geant who won dozens of 
movie by a gone into one. Four checks Gerstein and Dardis' offices in medals in the war, was nearby 
stocky, rum totaling $89,000 had come downtown Miami. He Iwally and rushed to help. Dahlberg 
pled Ned from Mexico City and one met with Dardis, who found mistook his rescuer for a Nazi 
Beatty. $25,000 check from Boca the young reporter arrogant, and took aim with his gun, 

"I don't prompting 
want any 

Raton bore impatient and slovenly. 
Dardis to 

credit; I don't 
the name of a "He was filthy, seedy 

yell, "I'm an 
want any plaques or any 

Kenneth looking, with long greasy 
American! " 

damn thing," said Dardis, now 
Dahlberg . hair," Dardis recalled. 

The two 
82, still crusty and feisty, 

Dardis Regardless, the investigator 
reconnected 

though age has begun to 
tracked a pulled out the checks for 
bank official Bernstein, who vowed not to during 

erode his mind. "I just don't down in reveal his office as the source. Watergate, 
want it t o appear that I didn't and Dahlberg 
know what the hell was going BARXER and discov- name to Woodward, who DAHLBERG dryly cracked 
on. I s owed him where the ered that soon learned that Dahlberg that he 
damn money came {rom. I within days of making the was a major Republican fund should have shot Dardis when 
knew exactly what was going deposits, Barker had with raiser, and had given the he had the chance. 

'·9 on. Normally, what the hell drawn the money in cash. $25,000 check to the Nixon In the late 1970s, Dardis 
would I care? But in this case, Dardis did not know who reelection campaign. went undercover to break up 
we're talking about history." Dahlberg was. But he had sub There it was, the fIrst cru Miami drug rings, and in 1980, 

The unmasking last week poenaed Barker's phone cial connection between the moved to upstate New York 
of the FBI's Mark Felt as Deep records, which revealed calls robbers and the nation's chief. with his fourth wife, Barbara, 
T hroa Woodward's famous to a lawyer for the C~ and to In a 1997 interview with and their two children, out of 
clandestine Watergate source, one E. Howard Hunt, a White The Herald, Wood ward concern for their saf~ty. He 
stirred up lingering resent House con

Costa Rica Bernstein relayed Dahlberg's 

called the Dahlberg check the became an investigative 
ments for Dardis, a much dec sultant who "connective tissue" linking reporter for Sports Illus
orated World War II veteran helped plot the Watergate burglars with trated, and iIi 1997, co
who became an investigator, the Bay of the Nixon campaign. Barry authored a book about the 
then an undercover agent and Pigs invasion. Sussman, a Washington Post NBA. The couple, married 
finally a writer for Sports Mea n  city editor who worked with now for 39 years, retired to 
Illustr ed. Dardis always had while, a New Bernstein and Woodward, Palm City outside Stuart eight 
a gnawing sense that Deep York Times wrote in his 1974 book, The years ago. 

Throat 's importance was reporter 
 Great Cover Up, that "without Still, Dardis remains 
somewhat over-exaggerated, named Wal- GERSTEIN the work of Dardis and his haunted by the belief that 
and t t bothered him, since ter Rugaber, cooperation with newspaper popular history gave him the 
he fe lt his own role wa·s tipped off by Dardis' boss men, there might have been short shrift. He once consid
underplayed. Gerstein, wrote about the no Dahlberg check story." ered suing the screenwriter of 

In 1972, after learning o~ phone calls between Barker And without the Dahlberg All the President's Men, Wil
the Mi ami bank's cash con and the Nixon campaign com check story, Sussman wrote, liam Goldman, but his lawyer 
nectiOOl with the Watergate mittee. The Washington there might have been "little advised against it. 
burglars, Dardis subpoenaed Post's Bernstein learned from pressure exerted to force The casting of Beatty still 
the bank's records. One bur a phone company source that those who knew of the cuts him to the quick. 
glar, Bernard L. Barker, a Gerstein had subpoenaed coverup to come forward." "I told him Robert Redford 
Miamian who worked with Barker'S phone records and But Dardis felt All the Pres had already been taken," Bar
the CIA during the Bay of flew to Miami on July 31, 1972, ident's Men, the most famous bara Dardis said. 
Pigs, held two accounts there to catch up with The Times. account of Watergate, 



L\ THE CIRCUIT COCRT OF THE ELEYE:\TH JCDlCL\L 
CIRCUIT OF FLORIDA. IN A:\D FOR DADE COUNTY 

....">~(~'~qu'
CASE \0. (,y--1.)!lJ 

MANUEL ARTlME, CLARA BARKER, 

JANET SIDRGIS, CELIA 

GONIALEZ and 'l'HANIA (SYLVIA) 

AMENGUAL, GENERAL JURISDICTION DIVISION 


Plaintiff s 

• 
-vs- CIVIL ACTION 

SUMMONSRICHARD E. GERSTEIN, as State 

Attorney for the Eleventh 

Judicial Circuit of Florida, 

and MARTIN DARDIS, an Investigator 

for The State Attorney for the 

Eleventh Judicial Circuit of 

Florida 
 Defendant s c-;~'

r<""rn'o:;::q ::.THE STATE OF FLORIDA: 'l'! :.::-:: ') 
c:;:, CJ ' f1"I •.,- ' 

To All and Singular the Sheriffs of the State: 	 O~,: '. ~ 
o~, 

'yOU, ARE ,HEREBY COMMANDED to serve this summons and a copy of the co~l4i1~or pet~on 
10 thIS actlon on defendant: 'P' g.( 

";Q::C
_\ 

RICHARD E. GERSTEIN 
State Attorney's Office 
1351 NW 12th Street 
Miami, Florida 

MARTIN DARDIS 
c/o State Attorney's Office 
1351 NW 12th Street 
Miami, ,Florida 

Each defendant is required to serve written defenses to the complaint or petition on Plaintiff's 
attorney, to wit: ELLIS RUBIN LAW OFFICES 
whose address is: 407 Lincoln Road-Suite II-A, Miami Beach, Florida 33139 

Tel: 532-4477 

within 20 days after service of this summons on that defendant, exclusive of the day of service, 
and to file the original of the defenses with the Clerk of this Court either before service on 
Plaintiff's attorney or immediately thereafter. If a defendant fails to do so, a default will be 
entered against that def~ndant for the relief demanded in the complaint or petition. 

WITNESS my hand and the seal of sala"f:cmrt', on ., '" AUG9 1973 ' 19__ 

) 
) 

\ 
as Deputy Clerk 

116.01-56 (Court Seal) 



, 
because he was looking for an apartment." 

Mrs. Troesch said she helped Roslin 
some old pictures and a Social Secunty cara 

Halt Sturgis 
By Governm 

By DARRELL EILAND 
Her.1d St." Wrlt.r 

Frank Sturgis is not a 
I mug g I e r of stolen 
automobiles, he is an honest 
man who served his country 
faithfully, attorney Ellis 
Rubin said at a news confer
ence Tuesday. 

-
Rubin and Mrs. Sturgis 

held the conference in the 
living room of the attorney's 
Miami Beach home. Sturgis 
is now in jail for his part in 
the Watergate burglary of 
Democratic National Head
quarters last year. 

Rubin called the confer
ence to announce he intends 

Douglas Barringer 
••• to NeuJ York? 

to file motions "to compel 
the U.S. government to try 
the case against my client in 
court and not in the newspa
pers and to silence those who 
would convict him publicly 
before he has had a trial." 

The attorney said he plans 
'to subpena records and offi
cials of the Central Intelli

In 

g ~ n c e ' Agency to show 
Sturgis was working for the 
CIA in Latin America. 

Rubin said the conference 
was prompted by a story 
. which appeared in the Sun
day Miami Herald in which 
the government's chief wit
n e s s told reporters that 
Sturgis participated in an 

Jeffery Boccaccio 
••• walked out 

Trusties Escape 
In Police Car 

Two live-in jail trusties walked out of Metro's West Dade 
·sub-station Tuesday and made their,getaway in an unmarked 
police car that was parked out front, police said. 

The trusties, Douglas Harringer, 19, and Jeffery Boccac
clo, 17, were on loan to the sub-station as clean-up men from 
the-Dade County Treatment and Training Center. 

Harringer and Boccaccio who' were serving a year's sen
tence each, were due to be released in December. They are be
lieved headed for New York, police said. 

Officers discovered the break when a jailer went to 
awaken them for a clean-up detail and the two were not in 
their cells or any other part of the station, police said. 

Harringer, who listed his last address as 8034 SW 104th 
St., was serving an extended sentence for violation of proba
tion. He was orginally jailed on . a breaking and entering 
charge, police said. 

Boccaccio, whose address was listed as 1500 NE 120th Sl 
Terr. was doing time for a possession of barbiturates charge. 

"They were trusties and trusties are not locked in. They 
probably went out when things were slack and no one noticed 
they were gone," Metro West police said. 
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-Herald Staff Pholo by JOE ELBERT 

Attorney Ellis- Rubin (Right), Clien-ts Hold Press Conference . 
( ••• fro!" left, Mr•• SlUrp,. Mr•• Barker, Mra. Gonzale/!, Fernandez 

Watergate-Payment Infornitints Plan . 

By DOUG CLlFI'ON 
"'Harald SI.ff Writer 

Five persons who , told 
State Attqrney Richard Ger
stein about mysterious pa,y-' 
ments made to the families 
of the four Miami Watergate 
burglars said Saturday they 
plan to sue Gerstein for 
releasing the information to 
the press. 

The . five include Mrs. Ber
nard Barker, Mrs. Virgilio 
Gonzales, Mrs. F ran k 
Sturgis, Miss Sylvia Cam
pol, fiancee of Eugenio 
Martinez, and Manuel 
time, the businessman who 

• 

Ar

-

1.0 Sue Gerstein .for ·Releasing Facts ~ 

said he distributed $21,000 to 
the four families. 

All are represented by 
Miami Beach attorney Ellis 
Rubin who got an injunction 
against Gerstein last month 
to prevent him from releas
ing testimony about Pablo 
Fernandez, a government 
witness against the Vietnam 
Veterans Against the War. 

RUBIN CHARGED that· 
Gerstein's rei e a s e of 
testimony given by Artime 
and the four women violated 
the spirit of the Fernandez 
injunction. 

Gerstein, in New York at a 

prosecutors" seminar hosted 
by the Practicing Law 
Institute, was not available 
foI' comment. 

Rubin claimed that Ger
stein's ' rei e a s e of the 
testimony given by the five 
in sworn testimony violates 
their right to privacy and 
could prejudice the rights of 
the four convicted burglars. 

, Artime had told Gerstein 
he r e c e i v e d $12,000 
early this year from convict
ed Watergate conspirator 
Howard Hunt. He said he 
later got a total of $9,000 in 
the lD:ail in three plain white 

( 


, . 


envelopes, two of which bore 
insufficient postage. . 

Artime said the money 
was distributed to the 

• women and 	one of the con
victed burglar's attorneys. 
The four women subsequent
ly g a v e Gerstein sworn 
test imony confirming t hat 
they received the amounts 
Artime said he'd given them. 

Rubin said he will ask 
$250;000 in damages fpr each 
of his clients in a Federal 
Court suit. He will also seek 
an injunction against Ger
stein to prevent further leaks 
of sworn testimony, he s,aid. 



Give Ellsherg Findings to .,CIA., 

Hunt., 'Liddy ReportedIy Told 


-
By SANFORD J. UNGAR 

Wa.hlngton Post Service 

WASHINGTON - When 
Watergate conspirators E. 
Howard Hunt and G. Gordon 
Liddy organized a burglary 
at the office of Daniel Ells
berg's psychiatrist, theyw&re 
told to provide material for 
the Central Intelligence 
Agency, among others, ac
cording tp the latest private 
account ,by former presiden
tial adviser John D. Ehrlich. man. 

At the re~uest ' of David ' 
Young, then an aide to the 
National Security Council, 
Hunt and Liddy were to 
develop information for the 
CIA's use, in preparing a 
"psychological profile" of 
ElIsberg,Ehrlichman said. 

That version is in direct 
conflict with sworn grand 
jury testimony by Hunt, who 
has said that the CIA was 
called iIi to prepare the 
profile only after the burgla
ry failed to produce useful 
information. 

CIA officials have also 
said that, although they pro
vided Hunt and Liddy with 
disguises and other "techni
cal assistance," they had no 
interest or involvement in . 
the burglary. 

EHRLICHMAN'S account, 
provided recently to a Wash
ington Post reporter, also in
dicates, as President · Nixon 
has previously, that the spe
cial supplementary White 
House investigation of Ells
berg was launched because 
of confusion and alarm over 
the leak of the Pentagon pa~ 
pers. 

(ElIsberg has long ac- , 
knowledged that he was re
sponsible for the leak. The 

K Howard Hunt 
••• worked with Liddy 

case against him on charges 
of conspiracy, espionage' and 
theft of government property 
was dropped in May, after 
revelation of the 'burglary 
and 0 the r government 
misconduct directed against 
him.) , 

A Los Angeles . County 
grand jury has been investi- ' 
gating Ehr\ichman and those 
who worked under him on 
the White House "plumbers" 
squad in connection with the 
burglary. 

Ehrlichman has insisted 
that he .had no advance 
knowledge of the burglary 
and that 'he chastised Hunt 
and Liddy when he learned 
about it - although he did 
not report it to the appropri
ate authorities. 

According' to Ehrlichman's 
account, the White House 
was dissatisfied with the 

. FBI's investigCltion of Ells-
berg at , the time of the 
Pentagon papers leak and 
suspected tnat J. Edgar Hoo
ver, then director of . the 
bureau, was holding back 
because of his friendship 
with Elisberg's father-in-law, 

Richard Kleindienst 
••• no comment 

millionaire toy manufacturer 
, Louis Marx. 

THAT ' SAME theme was 
stressed last week in the 
testimony of presidential 
aide Richard -Moore before 
the Senate Watergate com
mittee. 

It has astonished and 
angered FBI officials who 
were connected with the 
b.ureau probe of ElIsberg, 
which was under way more 
t han a year before the 
Pentagon papers were pub
lished. • 

Those who have inspected 
the bureau files on EIlsberg 
suggest that if anything, they 
are too complete, since they 

. incljlde almost day-by-day 
accounts of his social life, 
telephone calls and recre
ational pursuits. 

FBI sources have also said 
that Hoover could not have 
bee n constrained by' his 
friendship with Marx, 
because it was widely 'known 
that the toy manufacturer 
had little to do with -and 
intensely disliked - his son
in-law. " 

Ehrlichman's version of 
events also sheds' new light 

on his meetings during the 

Pentagon papers trial with 

the presiding judge, W. Matt 

Byrne Jr., who was then a 

prime candidate to be named 

permanent I director of the 

FBI. 1 


THE FORMER presidential 

aide insists, for example, that 

his approach to Byrne in 

mid-trial was endorsed by 

then Attorney General Rich

ara Kleindjenst and that t~ 

judge felt there was nothing 

improper about ' a general 

discussion of his possible ap

pointment to the FBI post.. 


In fact, according to Ehrl
ichmari, it was Byme who re
quested a second meeting 
with the Nixon aide and 
offered to return to San Cle
mente, Calif:; where the two 
men had met the first time. 

The second meeting was 
instead held in a public park 
in Santa Monica near Ehrl

_ ichman's mother's home: 
That site was selected, ac~ 
cording to Ehrlichman's ac
count, because the presiden
tial aide feared that Byrne 
would be seen visiting the I 

Nixon compound in San Cle
mente. 

KLEINDIENST could not 
De reached for c.omment on, 
"Ehrlichman's assertion that 
he had approved the ap
proach to Byrne about the 
ERI job. 

The former attorney gener
al as previously said, 
however, that he thought it 
was' improper for Byrne and 
Ehrlichman to have such 
discussions while' the trial 
was still in progress. 

Bryne, through his secre
tary, declined to discuss 
Ehrlichman's recollection 
about the meetings 'as he has 
previously. ' 

I 
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IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR DADE COUNTY 

GENERAL JURISDICTION DIVISION 

CASE NO. 73-19490 

MANUEL ARTlME, CLARA BARKER, 
JANET STURGIS, CELIA 
GONZALEZ and THANIA (SYLVIA) 
AMENGUAL, 

Plaintiffs, 

-vs- MOTION TO TRANSFER 

RICHARD E. GERSTEIN, as State 
~Attorney for the Eleventh 

Judicial Circuit of Florida, f-- ;and MARTIN DARDIS, an Investi  oC:;---,gator for the State Attorney .. >9:
CC) -,for the Eleventh JUdicial 	 --' 
m~:;;, -' 

.r""--' ,Circuit of Florida, oc~:>oC__ -, 
~\~ ~~~~.~~Defendants. r-o -~:;: c..O:P"O :;:K
• 	 S;;~1 

~"'-}...., y.) 
#,cc- -
:? 

The Plaintiffs, by and through their undersigned attorney, 

and pursuant to Local Circuit Court Rule 10, moves this Court 

to transfer this cause to the Division of Circuit Judge Jack 

Falk on the following grounds: 

1. Judge Falk was the trial Judge in Dade Circuit Court 

Case No. 73-14213, in that case, the identical Defendants were 

named and the identical issues to the case at bar were argued 

and ruled on by Judge Falk after a two day non-jury trial. 

2. In Case No. 73-14213, an injunction was granted and 

issued against these same identical defendants; the injunction 

was on behalf of only one particular Plaintiff in Case No. 

73-14213, but the principles of law cited are applicable to all 

citizens of the State of Florida. Therefore, a Transfer to 

Judge Falk would save judicial labor and re-argument of complex 

and lengthy legal issues and principles. 

3. No harm or prejudice or bias would come to the 

Defendants herein if such a transfer, in the interests of 

Justice and saving of judicial labor was to be Ordered. 

WHEREFORE, Plaintiffs pray that this cause be transferred 



to the Division of Judge Jack Falk forthwith. 

ELLIS RUBIN LAW OFFICES 
Attorney for Plaintiffs 
407 Lincoln Road-Suite ll-A 

Miami B ..ea Flor.:2' 33139.. chl d 
/ .. ,'J? / { 

BY: Lt: {~ ;.. if . 

ELLIS S. RUBIN 

I HEREBY CERTIFY that a true copy of the foregoing MOtion 

to Transfer was hand delivered to JON I. GORDON, ESQ., 

Assistant County Attorney, 1626 Dade County Courthouse, 

Miami, Florida, this _~day of August, 1973. 

C;~ / ~ ();;/) ~(1
c:/~~j~ L~~ 

ELLIS S. RUBIN 
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IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR DADE COUNTY 

GENERAL JURISDICTION DIVISION 

CASE NO. 73-19490 

MANUEL ARTlME, CLARA BARKER, 
JANET STURGIS, CELIA 
GONZALEZ and THANIA (SYLVIA) 
AMENGUAL, 

Plaintiffs, 

-vs-

RICHARD E. GERSTEIN, as State 
Attorney for the Eleventh 
Judicial Circuit of Florida, 
and MARTIN DARDIS, an Investi 
gator for The State Attorney 
for the Eleventh Judicial 
Circuit of Florida, 

Defendants. 

NOTICE OF 
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TO: 	 JON I. GORDON, ESQ. 
Assistant County Attorney 
1626 Dade County Courthouse 
Miami, Florida 

PLEASE TAKE NOTICE that a hearing on Plaintiffs' Motion 

to Transfer in the above-styled cause will be heard before the 

Honorable Harvie S. DuVal (Adm. Judge) of the above Court, 

in his Chambers at the Dade County Court House, Miami, Florida, 

on Thursday, 	August 23, 1973, at 9:30 A. M., or as soon 

thereafter as the matter may be heard. 

ELLIS RUBIN LAW OFFICES 
Attorney for 	Plaintiffs 
407 Lincoln Road-Suite ll-A 
Miami Beach, 	Florida 33139 

~ , " , ' ,.-<7 : I , 

BY: iEetl0 	1-/JtA1 t 
EL IS S. RUBIN 

I HEREBY CERTIFY that a true copy of the foregoing 
Notice o~~earing was mailed to the above named addressee 
this ~day of August, 1973. 

;"" . () ,// ,
~·~·<i·(~

ELLIS S. RUBIN 

~ 
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IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR DADE COUNTY 

GENERAL JURISDICTION DIVISION 

CASE NO. 73-19490 

MANUEL ARTlME, CLARA BARKER, 
JANET STURGIS, CELIA 
GONZALEZ I and THANIA (SYLVIA) 
A1Y.fENGUAL1 

Plaintiffs, 

vs. 	 ORDER -.c....: 

".RICHARD E. GERSTEIN I as State 
Attorney for the Eleventh 

1",)Judicial Circuit of Florida, ...r::; 

and MARTIN DARDIS, an 
-0 
::?...::Investigator for the State 

Attorney for the Eleventh 
Judicial Circuit of Florida, 	 •• tt '" l 

-., 
~ 

c::.l 

Defendants. 	
-1 

-" 

THIS CAUSE having come on to be heard before me on Plaintiffs I 

Motion to Transfer, and the Court having heard arguments of counsel 

and being fully apprised of the premises, it is hereby 

ORDERED and ADJUDGED that said motion is denied. 

DONE and ORDERED in Chambers at Miami, Dade County, 

4:11 
Florida, this j....:3 day of ~ , 1973. 

Copies furnished to: 

Stanley B. Price 
Assistant County Attorney 
1626 Dade County Courthouse 
Miami, Florida 33130 

~~Vl..
aRVlES:DtivAL 	 ..... 
Adm. Judge 

Ellis S. Rubin, Esquire 
407 Lincoln Road 
Suite ll-A 
Miami Beach, Florida 33139 

cr ":'P'r-

I,' " .', 
L, l 

,'" , ... ~~..."r-.~ \\/' r)C 

B~...Ii MInw ">'7 


OFFICE OF COUNTY ATTORNEY, DADE COUNTY FLORIDA 
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FILED FOR RECORD 

IN THE CIRCUIT COURT OP THE
t13SEP ZO ~ 4: ,4 ELEVENTH JUDICIAL CIRCUIT OF 

FLORIDA IN AND FOR DADE COUNTY 

(i1['ll ~ ",",;1 ~"':""Kr:-R
t\ht" f1.;"t,. 'J r .. lJ~\if'; t:. GENERAL JURISDICTION DIVISION 

CLERK CIRCUIT COURT 
DADE CO. FLA. CASE NO. 73-19490 (I.G. Christie) 

MANUEL AR'l'IME, CLARA BARKER, 

JANET STURGIS, CELIA ·
· 
GONZALEZ, and THANIA (SYLVIA) 
AMENGUAL, ·• 

Plaintiffs, 

-vs- ·• PLAINTIFFS' MEMORANDUM 
OF LAW 

RICHARD I. GERSTEIN, as State ·• 
Attorney for the 11th Judicial 
Circuit of Florida, and •· 
MARTIN DARDIS, an Investigator
for the State Attorney of the •· 

11th Judicial Circuit of 

Florida, ·
· 


Defendants. ·• 
-~~--~-~~~-~~---~~~~-~-~~~~~~~~-~~~ 

The applicable Statute and the cases cited by the 

Defendants in their Memorandum are accepted by the Plaintiffs 

as current and valid statements of the Rules and the Law in 

Florida applicable to the case at Bar. 

In JUne of 1973, Dade County Circuit Court Case No. 

73-14213 was filed on behalf of a citizen of Dade County who had 

been subpoenaed to the State Attorney's Office pursuant to 

Section 27.04, Florida Statutes, for questioning. The witness 

was not sworn, however, as a result thereof, a major portion of the 

wintness's answers to questions posed by MARTIN DARDIS, an 

Investigator for the State Attorney, appeared on the page. of 

The Miami Herald, and thus were widely circulated throughout 

the State of Florida. 

On the very day of the Final Hearing of the Dade County 

Circuit Court Case No. 73-14213, whereby Circuit Court Judge 

Jack Falk Ordered "additional guidelines••• to assist the State 

Attorney in his endeavor to safe-guard the confidentiality of 

information acquired by him while acting in his capacity as a 

"one-man Grand Jury"; and wherein the Circuit Court further 

Ordered that "if the State Attorney or one of his assistaats again 

'



,. 

employ Florida Statute 27.04 for the purpose of requiring-

that Plaintiff Uto appear before him and give testimony," then 

such statements "in the past or in the future whether reduced to 

writing or otherwise, shall be governed by" certain rules of 

confidentiality; ~n that very day, one of the Plaintiffs at Bar, 

MANUEL ARTIME, was being interrogated by the same MARTIN DARDIS 

pursuant to subpoena issued by authority of Section 27.04, Florida 

Statutes. Again, Mr. Artime was not sworn, either. 

The other Plaintiffs were also interrogated pursuant to 

Section 27.04, Florida Statutes but were not subpoenaed until 

July 12, 1973. Unlike MANUEL ARTlME, they were sworn. However, the 

testimony of all the Plaintiffs at Bar was again released to 

the press by the Defendants not only in violation of their personal 

rights and the law as reflected in Davis v. Bank of Clearwater, 

190 So. 2d 789, but also in violation of the spirit of the Final 

Judgment and Permanent Injunction issued against both Defendants 

at Bar by Judge Falk in Circuit Court Case No. 73-14213 less than 

one Xl) month before. 

The Defendants now appear before this Court and claim that 

the aforesaid Judgment and Injunction only applies to that one 

Plaintiff, PABLO FERNANDEZ, in case number 73-14213. They also 

seek to negate this action at Bar as aclass action and allege 

that it should only apply to someone presently under subpoena. 

Plaintiffs would respectfully show that it is the 

activity of the Defendants themselves that has brought about 

the suit at Bar requiring it to be applied as a class action. 

According to the Defendants, any citizen presently under )subpoena 

must bring his own individual Complaint into Court for relief. 

In this way, the Defendants could continue to violate any 

injunctions issued on behalf of other individuals. TO sustain this 

theory for the Defendants would be to allow the State Attorney to 

do what prior cases and common decency requires him not to do. 

-2
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According to the Defendants' own cases cited in their 

Memorandum, certainly this question of the release of sworn or 

unsworn testimony by a "one-man Grand Jury" to the press media 

not engaged in law enforcement pending Information or Indictment 

is "one of common or general interest" to every citizen of the 

State of Florida••• that is the class Plaintiffs represent. 

The fact that they must come to Cour~ for the same identical 

relief granted to PABLO FERNANDEZ in a prior case in the same 

Circuit proves the necessity for this case to be a class action. 

All of the requisites of a class suit are present at Bar. 

Plaintiffs have shown the required'bircumstances surrounding 

the case." Certainly, the interest of these Plaintiffs is co

extensive with the interests of every citizen of Florida in obtainin< 

the relief sought. There is "a common right of relief based on 

the same essential facts." 

During oral argument on the Defendants' Motion to 

Dismiss heard by this Court, one of the Defendants, RICHARD E. 

GERSTEIN, was allowed to comment upon the legal arguments being 

made by respective counsel. Mr. Gerstein argued, and so it is 

the thrust of his logic, that the public has a right to know 

everything about Watergate and that as long as he is State Attorney, 

he will give them that knowledge. While Watergate does command 

headlines, Mr. Gerstein completely overlooks his duty and 

responsibility and even his oath to uphold the Constitution of 

Florida and the united States to protect not only society, but 

the rights of every individual to due process of law, equal protecti l 

under the law, and his right or her right to privacy. As Judge 

Falk reflected on Page 3 of The Excerpt of Proceedings of 

June 15, 1973, wherein he rendered his decision in the PABLO 

FERNANDEZ case, "The question of practicality, efficiency, versus 

Constitutional protections, and protections afforded the citizens of 

this Country--it comes down to one versus the other. I don't 

think there is much question as to which should prevail. In a 

country that is governed by law, the law has to be followed by 

the average person, the public officials and all people. We are 

a nation of laws and the law has to be followed." 

-3
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Plaintiffs cannot accept the Defendants' definitions 

of the two sub-classes the Plaintiffs are supposed to be confined 

to as reflected at the top of Page 3 of their Memorandum, to-wit: 

1. those individuals under subpoena to 

the State Attorney's Office and 

2. those individuals not under subpoena 

to the State Attorn.yt s Office. 

They might as well have said that the two classes of people 

these plaintiffs represent are those who agree with the State 

Attorney and those who do not agree with the State Attorney. 

It is clear beyond conjecture that the class defined and rep

resented by the Plaintiffs at Bar are all citizens of the 

State who, like these Plaintiffs, have been or can be subpoenaed 

under cibihor of law to appear at the Office of a"one-man Grand 

Jury" within two (2) hours of service of the Subpoena to answer 

questions that mayor may not tend to incriminate them••• that 

mayor may not lead to charges being filed against them. • .but 

that do not become the public's business unless and until an 

Information or Indictment is filed against them, and all of this 

being done by the "one man Grand Jury" without advising the witness 

of his right to remain silent, to be advised by counsel of his own 

choice, that anything testified to can be used against him, and 

that if the witness cannot afford private counsel, then one will 

be provided at State's ex.pense. 

By facilitating the publishing of the testimony of the 

Plaintiffs, the State Attorney has already violated the law and 

their rights. The Plaintiffs seek to enjoin further damage to the 

law and to their rights. If Defendants are correct in their 

assertion that there is no justiciable controversy and therefore 

this suit should be dismissed, why do they continue to release 

portions of testimony to the press from these Plaintiffs and other 

witnesses subpoenaed by them via Section 27.04, Florida Statutes? 

Ift.here is no need for an Injunction, because, in their words, the 

alleged wrong has already been done, why did these Defendants 

deliberately repeat the very actions that resulted in a Permanent 

-4
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Injunction in Circuit Court Case No. 73-l42l3? Incidentally, these 

same grounds were argued in that case in an attempt to DiSMiss 

that Complaint. In the Final Judgment, Judge Falk ruled that the 

Complaint "states a cause of action for declaratory relief •• " 

and Judge Falk did issue a Permanent Injunction against these 

same Defendantsaft"er the Plaintiff there had already testified 

and had already been subjected to the publication of his testimony 

on the frontpage of the daily newspaper. This, in accord with 

Section 86.011(2) Florida Statutes which allows relief for future 

wrongs by coercive Orders. 

Certainly, the need for declarations of law and a 

permanent injunction which would apply to every citizen of Florida 

has been brought about by the activity of the Defendants alone. 

Again, as Judge Falk reflected on Pages 2 and 6 of his ruling: 

"This involves Mr. Fernandez and all 
citiz"ens, their right not to answer
questions, the right to remain silent. 

* * * * 
Now we go one step further to determine 
whether a temporary injunction should be 
issued to prevent sworn or unsworn testimony 
which is obtained pursuant to a'.subpoena, 
can be turned over to other sources ••• 1 
think on that basis the petitioner would be 
entitled to an Injunction preventing the 
turning over, not only the sworn testimony 
obtained pursuant to a Subpoena but also the 
unsworn testimony or unsworn statements made 
unless it is turned over to a Grand Jury or other 
investigating officers or after an Indictment 
or Information is filed against the individual." 

This is a class action••• there is a justiciable controversy•• 

and there is need of injunctive relief as reflected in the utter 

disregard exhibited by the Defendants since entry, unappealed, 

of the Final Judgment and Permanent Injunction issued by 

Judge Falk which was supposed to cure and guide the Defendants 

from future indiscretions, but which apparently did not. 

Respectfully submitted, 

ELLIS RUBIN LAW OFFICES 
Attorney for Plaintiffs 
407 Lincoln Road-Suite ll-A 
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Miami Beach, Florid~33l39 
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~ 
I HEREBY CERTIF¥that a true copy of the foregoing 

\ J 

Plaintiffs' Memorandurn~of Law was mailed to Stanley B. Price, Esq., 

Assistant County Attorney, 1626 Dade County Courthouse, Miami, 

Florida 33130, thisjd2 day of September, 1973. 

2i.~, 
ELLIS S. RUBIN 
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September 14, 1973 

Elli. Rubin, It.quire 
407 LincolA Road ... Suite ll...A 
Mia.mi Bea.ell, Florida 3S139 

Re: !l-.!tlme et al. v. Ger'MiA el al. 

Dear Mr. Rubin: 

Plea..e be a.dviaecl tllat Illave been IAformed by the .eeretary 
to JII.d,e Chrl.tt. that the continuance 01 yotU' Modon for a 
Tempora.ry Inj\ID.edon ha.a been .elleeluled for Friday, October lZ, 
1915 at Zl30 P. M. 

Very truly youra, 

~.~~ 
A••latant County Attorney 

SBP/arm 

cc: Honorabl. Irwin Cadetie 

http:Tempora.ry


______ 

, 19-4-~ 

. II 
~ ~. IN THE CIRCUIT COURT OF THE ELEVE TH 

~ \ 1 ~ JUDICIAL CIRCUIT OF FLORIDA, IN ND 

~\; "c'1~~~~'{OR DADE COUNTY 
~\) r 	 "">''''."\\<" ('\1 ~ 

.-.!""< ,'~ ;''''"" 'CJ\J 
<"~\\~\'\~'!hl' CASE NO. 73-19490 (1 .•1. Chrj sltje) 

MANUEL ARTIME, ,.~~J:iR, 
JANET STURGIS, \'~'t- : I 

,iGONZALEZ, and THANIA (SYLVIA) i 

AMENGUAL, GENERAL JURISDICTION DIVI~ION 
, 

Plaintiff S 

SUBPOENA 

-vs- DUCES TECUM 

RICHARD E. GERSTEIN, As State 

Attorney for the 11th Judicial 

Circuit of Florida, and MARTIN 

DARDIS, an Investigator for. 

the State Attorney of the 11th 

Judicial Circuit .Defendant S 


THE STATE OF FLORIDA: 

TO: 	 MARTIN DARDIS 
State Attorney's Office 
1351 NW 12th Street 
Miami, Florida 

YOU ARE HEREBY COMMANDED to appear before the Honorable ---'I""'R=WC!.:I=N:.:......;G~.-===-=-=-p=-

__________ Judge of said Court, at the -----wD""'a&6d....__ e--::o......,.

Courthouse in __-"Mi_·..."am~i!!o..<,~_, Florida, on Thursday, Sept. J 3, 

at2: OO._P .M. to testify in the above styled cause and have with you at said time and plac 

following: 
The transcription or original notes of the interr gation 
of MANUEL ARTIME, CLARA BARKER, JANET STURGIS, CE' IA 
GONZALE Z and THANIA (SYLVIA) AMENGUAL, taken dur i g 
the months of ~une and/or July, 1973 in the Offic of 
the State Attorney. 

J, ~~ .~J~ i ~ . ~ 

~ l ~::I- -A-.~4 ~ jak ~/ 

~ n(&t4i Jtbtk" ;i ~ N~I' a. 

~ ~ 9/(1/13 til p{) ~M. ~ 


If you fail to appear, you may be in contempt of Court. 

You are subpoenaed to appear by the following attorneys and unless excused from this sUbdnena 

by these attorneys or the Court, you shall respond to this subpoena as directed. 
 T 
WITNESS my hand and the seal of said Court on SEP 1 01973 ,19 +. 

D, RICHARD P. BRINKt L I 
~ Clerk Circuit COU! 

ELfxs.R~~ LAH OFF~dES By, ··~·~~~71. 

~ 
........ 

I 

Attorney for _--"'-P 	...... T..........FoIL.;S""--__LA:.a..o..I..uN.....IF 

407 Lincoln Road-Suite ll-A 
Address Miami Beach, Florida 33139 (Court Seal) 

Tel: 532-4477 

CI R/CTIG.J.-202 

\ 



true copy of the foregoi 

'i",.1 Sf'·P 1 PM 4: 33 IN THE CIRCUIT COURT OF E 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR DADE C UNTY 

GENERAL JURISDICTION DIVI ION 

'ro: 	 STANLEY B. PRICE, ESQ. 
Assistant County Attorney I1626 Dade County Courthouse I
Miami, Florida 

I 

PLEASE TAKE NOTICE that a hearing on Plaintiffs' I 

Motion for Temporary Injunction in the above-styled causei 

will be heard before the Honorable Irwin G. Christie, JUd~e 
of the above Court, in his Chambers at the Dade County I 
Courthouse, Miami, Florida, on Thursday, September 13, 19p3, 

at 2:00 P. M., or as soon thereafter as counsel can be herrd. 
I 

ELLIS RUBIN LAW OFFICE 
Attorney for Plaintiff 
407 Lincoln Road-Suite ll-A 

::~i£.'lor' \1~9 
ELLIS S. RUBIN 

I HEREBY CERTIFY that a 
Notice of Hearing was mailed to the above-named addressee 
this 6th day of September, 1973. 

MANUEL ARTlME, CLARA BARKER, 
JANET STURGIS, CELIA 
GONZALEZ, and THANIA (SYLVIA) 
AMENGUAL, 

Plaintiffs, 

-vs-

RICHARD E. GERSTEIN, as State 
Attorney for the Eleventh 
Judicial Circuit of Florida, 
and MARTIN DARDIS, an Investi 
gator for the State Attorney 
for the Eleventh Judicial 
Circuit of Florida, 

Defendants. 

CASE NO. 73-19490 

·· 
NOTICE OF HEARIN 

·· 



IN THE CIRCUIT COUR T OF THE 
11 TH JUDICIAL CIR CULT IN AND 

44 	 FOR DADE COUNTY, F LORIDA I 

GENERAL 	JURISDICTION DIVlfION 
~- ;' ,,,,,,~ • " 'h., , 

l\ilJr~.J.1t ..... ;) ~- •• "_""" 	 i 

CLERK CIRel ;"r''··~1\~i~,. CASE NO. 73-19490 	 I 
v. COuP,DADE CO FJ ,A III 

MANUEL AR TIME:J eLl\1tA BARKER, . 
JANET STURGIS, CELIA GONZALEZ and 
THANIA (SYLVIA) AMENGUAL, 

Plaintiffs. 

NOTICE OF HEARING 
vs. 

Motion Calendar 
RICHARD E. GERSTEIN, as State Attorney --- 
for the Eleventh Judicial Circuit of Flori9-a, __x__ Speda1 Appointrn.ent 
and MARTIN DARDIS, an Investigator for the 
State Attorney for the Eleventh Judicial 
Circuit of Florida, 

Defendants. 

TO: 	 Ellis S. Rubin, Esquire 

704 Lincoln Road - Suite ll-A 

Miarn.i Beach, Florida 33139 


PLEASE TAKE NOTICE that Defendants I Motion to Disrn.is s 
i 

will be heardi 

before the 	Honorable Irwin G. Christie , one of the i 

Judges of the above Court, in his Chambers at the Dade County courthou~e, 
Miarn.i, Florida, on Thursday. Septern.ber 13th at 2:00 0 CIOC~' 

P.M., or as soon thereafter as the rn.atter rn.ay be heard. 

S TUAR T SIMON 
County Attorney 
1626 Dade County Courthouse 
Miarn.i, Florida 33130 
(305) 377-5351 

BY'~ 
Stanley Brice 
Assistant County Attorney 

CERTIFICA TE OF SER VICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing kvas 
furnished by (lmmI) (rn.ail) to the above addressee, this 10th day ofl 

Septern.ber , 1973. ! 

OFFICE OF COUNTY ATTORNEY. DAOE COUNTY FI.ORIDA 

~-,;:;to
~".,....

A'" 

http:Disrn.is
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I 

IN THE CIRCUIT COURT OF THE ELEVE~TH 
JUDICIAL CIRCUIT OF FLORIDA, IN ~ND 
FOR DADE COUNTY ! 

I 
CASE NO. 73-19490 (1.J. Cbri str e) 


MANUEL ARTlME, CLARA BARKER, i 

JANET STURGIS, CELIA : 

GONZALEZ, and THANIA (SYLVIA) ! 

AMENGUAL, 
 GENERAL JURISDICTION DIVI~ION 

! 
I 

Plaintiff S 	
I 

SUBPOENA 

-vs· DUCES TECUM 

RICHARD E. GERSTEIN, As 
 r-:!>} 	 r ("') t"I State Attorney for the 11th 	 t::;)!t1r j' .:!J 
Judicial Circuit of Florida, 	 ~~§5 r." :'2;

",n ;;:,and MARTIN DARDIS, an 	 '_J" 

("')$ C'J -.j, ~n
Investigator for the State 	

•(:)~"("') -;:.., --II .;-:"-I
Attorney, etc. Defendant S :"l -.;;; t\;] :b I 

,.....;:;;';'~J 3f :0::;:'
}:a>c::;,;e

THE STATE OF FLORIDA: ~ f:i "'v I 	 ''''n 

TO, RICHARD 	 E • GERSTEIN, ESQ. :!f=<> iii g
State Attorney for the 11th JUdicial ""'V 

Circuit of Florida C) 
1351 NW 12th Street, Miami, Florida t 

YOU ARE HEREBY COMMANDED to appear before the Honorable ~I.I,..,I::I""'N~G,;;.",-.-IC.,..lHtI.IR~I"",Si:)..:T Er;:,........ 


__..__.. _______ Judge of said Court, at the __--I.Dl,Qai4ld~e:.._...____ Co nty 
I 

Courthouse in --.l:M.....il-Ca:u.lIIIlLhiL.--.----, Florida, on Thursday, Sept. 13, , 19 nt-, 
at ~2: OOp. M. to 	testify in the above styled cause and have with you at said time and p1ac1 the 

following: 	 The transcription or original notes of the I 
interrogation of MANUEL ARTlME, CLARA BARKER, II' 

JANET STURGIS, CELIA GONZALEZ and THANIA I 

(SYLVIA) AMENGUAL, taken during the months ' 
of June and/or July, 1973 in the Office of 
The State Attorney. 

~: ··>k~/~~f~ 
~~~ ~~~04f ~ 
~ ~. 11- {;,()/JttJ/7( "..,: s7"~ ,.".y, ~ tJI ~ 
~01 ~ ~ t:HUI A{ ~{~~~ at-PI'!4 

If you fall to appear, you may be In contempt of Court. 	 (I'~ ~ . 

You are subpoenaed to appear by the following attorneys and unless excused from th s sub 
by these attorneys or the Court, you shall respond to this subpoena as directed. 

WITNESS my hand and the seal of said Court on SEP 101973 .19 ---t--. 

~f.e~. 
_m ELLIS RUBIN LAW OFFICES Byt......;...-.::-----.,.L-------=--=--+...::;....,r'" 


as Deputy C erk 

Attorney for ___P....L"""A.....I...,NLoIT.....I....F......F....Sc-__ 

407 T.incoln Road-Suite ll-A 

Address Miami Beach, Florida 33139 (Court Seal) 


Tel: 532-4477 


CI R/CTIG.J.-202 
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IN THE CIRCUIT COURT OF THE 11THt' " JUDICIAL CIRCUIT OF FLORIDA IN AND FOR 

I 

DADE COUNTY 

GENERAL JURISDICTION DIVISION 

CASE NO. 73-19490 (Judge LG. Christie) 

MANUEL ARTIME. CLARA BARKER. 
JANET STURGIS. CELIA GONZALEZ. 
and THANIA (SYLVIA) AMENGUAL. 

Plaintiffs, 

vs. ADDENDUM TO DEFENDANTS 1 

MEMORANDA OF LAW 
RICHARD E. GERSTEIN. as State 
Attorney for the 11th Judicial 
Circuit of Florida. and Martin 
iDardis. an Investigator for the 
IState Attorney of the 11th Judicial (") 

ICircuit of Florida, r::,::7
r' 

....,
I E;.~ 

1'1'1"Defendants. c-. . 
C", ,.
...."'/ ~ 
" 

"'r"t :::
1- ,,' 
l'~ . .' 

INTRODUCTION 

Pursuant to a specific request of this Honorable Court on October 12. 1973, 

this Memorandum of Law is offered in support of the Defendants 1 Motion to Dismiss. 

IThis Memorandum will address itself solely to the issue as to whether the State 

Attorney for the Eleventh Judicial Circuit for the State of Florida is required 

to maintain total secrecy as to information acquired pursuant to Section 27.04 

lof the Florida Statutes. 

APPLICABLE STATUTE 

"27.04 Summoning and examining witnesses for state 


The state attorney shall have summoned all witnesses 

required on behalf of the state; and he is allowed the 
process of his court to summon witnesses from throughout 
the state to appear before him in or out of term time 
at such convenient places in the state attorney's judicial 
circuit and at such convenient times as may be designated 
in the summons, to testify before him as to any violation of 
the criminal law upon which they may be interrogated. and 
he is empowered to administer oaths to all witnesses summoned 
to testify by the process of his court or who may voluntarily 
appear before him to testify as to any violation or violations 
of the criminal law . II 

OFFiCe: OF COUNTY ATTORNEY,DAD!;: COUNTY FLORIDA 

TELEPHONE 377-5351 
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ARGUMENT 

The role of the State Attorney can best be described by the following analysis 

~ontained in Imparato !!:.. Spicola. (Fla,App, 1970), 238 S02d 503, 506: 

"Concededly. our Florida Constitution and Statutes 
give to State Attorneys important and responsible powers 
and duties. F.S. Section 27 ,04 F . S . A. provides that 
the State Attorney 'shall have summoned all witnesses 
required on behalf of the state' in a trial or official 
investigation in which he is involved. He is also 'allowed 
the process of his court to summon witnesses '!< * * to 
testify before him as to any violation of the criminal law 
upon which they may be interrogated * * *'. We agree 
thoroughly with everything said by the 4th District Court 
in State ex reI. Martin vs. Mitchell, Fla, App. 1966. 188 
So.2d 684. with respect to the statutory and common law 
powers of the State Attorney," 

"He has been loosely referred to many times as a 'one-man 
grand jury!, And he is truly that. He is the investigatory 
and accusatory arm of our judicial system of government, 
subject only to the limitations imposed by the Constitution, 
the common law, and the statutes. for the protection of 
individual rights and to safeguard against possible abuses 
of the far-reaching powers so confided ," (emphasis added) 

~s such. the State Attorney. poss.ssing specific inherent powers of his office. 

is limited solely by express constitutional and statutory limitations. As to the 

~ight of issuance of a subpoena. "the State Attorney is answerable only to himself 

~nd his conscience." Imparato, supra at 506. 

Secrecy of proceedings are important safeguards which are expressly 

created by the legislature. The foremost example of secret proceedings is illustrated 

in F .5. 905.24. 

"Proceedings of grand jury to be kept secret, --Grand 
jury proceedings are secret, and a grand juror shall not 
disclose the nature or substance of the deliberations or 
vote of the grand jury. " 

~t is a policy of the law to shield proceedings of a grand jury from public scrutiny. 

p-lein !!:.. State. (I951), 52 So, 2d 117. An examination of Chapter 27 of the Florida 

IStatutes indicates complete silence on the part of the legislature to secret any 

of the proceedings instituted by the State Attorney. The legislature of the State 
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!of Florida has never felt compelled to usurp the discretionary power of the State 

!Attorney by imposing any restrictions in regard to the secrecy of information 

!obtained pursuant to F . S. 27.04. It is a well accepted principal of statutory 

Iconstruction that exceptions will not be implied where the words of a statute 

!are free from ambiguity. Martin ~ Johnston (1955, Fla), 79 So. 2d 419, cert. den. 

\350 U . S. 833; 100 L. ed, 745. The plaintiffs in this cause have misplaced their 

~mphasis upon the term "one man grand jury" by attempting to make the secrecy 

provisions of the grand jury investigation analogous to the investigation pursuant 

to F ,5. 27.04. Such an analogy was attempted before the Florida Supreme Court 

~hich rejected the concept and stated: 
! 

"We are nonplussed by repeated references to a 
'secret' session in which the State Attorney was 
undertaking to ferret out crime and the perpetrators 
of it. True, investigations by a grand jury are 
secretly held because the statute requires that they 
be secret but there is slight if any analogy between 
such procedure and that followed under Section 27.04. 
Eventually in his brief the petitioner, himself. submits 
that there is clearly no analogy between such inquests 
before a prosecutor and before a grand jury citing 
Sections 905.17, 905.24 and 905.27, Florida Statutes, F. S.A. II 
Gordon ~Gerstein, (1966) 189 So.2d 873, 874. (emphasis added) 

the Court further stated that: 

"We know of no provision for secret inquisitional 
sessions by the State Attorney. This is the attitude of 
the Attorney General, respondent, who says in his 
brief that what he 'is empowered to do pursuant to 
Section 27.04 F .S.A. is not done in 'secret chambers'." 
189 So.ld 873, 875. 

The plaintiffs have relied almost exclusively upon the case of Davis ~ 

d.learwater. (2nd District) 190 So.2d 789 and an Order of this Court in case number 
I 

7~-14213. The Davis case is easily distinguishable in that the only mention of 

~e limits upon the powers of the State Attorney is contained in a quote from a 
! 

C~rcuit Court judge which is merely dicta to the issues of that case. Clearly. 
I 

U~e Court will recognize that a holding of the Florida Supreme Court. which is 

tqtally ignored in a subsequent lower Court opinion, supercedes any holding 

o~ a lower tribunal. A District Court of Appeal is without power to overrule 
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a Supreme Court precedent. Hoffman ~Jones (1973) 280 So.2d 431. Gordon 

~ Gerstein. supra. clearly establishes that an investigation. pursuant to F.S. 

I 27.04, is not held to the secrecy of a grand jury proceeding. The defendants 
I 

are further compelled to illustrate to this Court that the holding in the ~ 


case upheld the power of the State Attorney to subpoena witnesses in regard 


to criminal investigations. 


The Order of Judge Falk dated June 21. 1973, in Circuit Court case no. 

73-14213 is applicable to only one individual and to a particular set of facts. 

If this was not so, that cause would be ~ judicata for every similar case. Obviously, 

Ithis is not so and this point is aptly illustrated by: 
I 

1. Order of Judge Falk dated August 10, 1973, denying Petitioners' Peititon 

'to Intervene. (Exhibit A) 

, 2. Order of Judge DuVal dated August 23, 1973, denying Plaintiffs I Motion , 
I 

i 
Ito Transfer. (Exhibit B) 

I 

I 
I
,The Plaintiffs have tried unsuccessfully by the same circuitous reasoning employed 

~n the case sub judice to make Case No. 73-14213 res judicata as to all similar 

rctions. It should be further noted that the principal of stare decisis is also 
i 
hot applicable in that when the exercise of discretion is at issue, each case must 

be determined by its own individual facts. 

Where a statute imposes a duty on a public officer to accomplish a stated 

~overnmental purpose. it confers by implication every particular power necessary 

i 
~r proper to enable him to complete that duty. Re Advisory Opinion to the Governor, 


~Fla. 1952) 60 So.2d 285. The State Attorney is an elected public official (F .S. 


~7 . 01) entrusted with the function of prosecuting and defending on behalf of 

i 
the State all suits. applications or motions. civil or criminal, in which the state 

ils a party. (F. S. 27.02). As such. the State Attorney is answerable to the public 

~d has a duty of keeping the electorate informed of all matters of vital concern, 

I 

~bsent Constitutional and statutory prohibitions. It is the position of the State 
i 

I 
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Attorney, that in the absence of these prohibitions, he may exercise his discretion 

as to the release of information to the news media, so long as the exercise of 

his discretion does not impede his ability to prosecute criminal offenses. If, 

in his opinion, releasing information to the news media does not impede his duty 

as an elected public official, he has the additional obligation to keep the public 

informed. If he errs in the exercise of his descretion he will then answer to 

the electorate at the polling place. If this honorable Court reads into F . S. 27.04 

a prohibition against the releasing of all information obtained to the news media 

it will in effect curtail the right of the public to know of criminal acts committed. 

in Dade County as well as abridge the press in the exercise of their First Amendment 

rights. It is the duty of all citizens of the Community to come forward to give 

information regarding criminal offenses and this duty should not be subject to 

negotiation for the convenience of the citizen. 

In conclusion, it is important to note that the State of Florida has promulgated 

laws enabling the government to operate in "the sunshine". The opening of 

any inroads which would operate to return the public to the dark could have 

grave consequences. We respectfully submit that this Court refrain from read:i!ng 

into a statute a prohibition that does not exist in that the present system is des~gned 

not for the benefit of the defendants. but for the benefit of the public whose interest 

it is that quasi-judicial officers should be at liberty to exercise their discretion 

with independence and without fear of consequences. 

Respectfully submitted, 

STUART SIMON 
Dade County Attorney 
1626 Dade County Courthouse 
Miami, Florida 33130 
Tel. 377-5351 

rice 
ounty Attorney 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

Addendum to Defendants' Memoranda of Law was served by mail on this 

It."'" day of October. 1973, upon Ellis S. Rubin. Esquire. 407 Lincoln Road. 

Suite ll-A, Miami Beach, Florida. 
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I 

IN THE CIRCUIT COURT OF ~ 
FLEVENTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR DADE qOUNTY 

GENERAL JURISDICTION DIV~SION 
I 

CASE NO. 73-14213(Judge falk) 

PABLO FERNANDEZ, I 
I 

IPlaintiff, : 

-vs- : o R D E R 

RICHARD E. GERSTEIN, as State : 

Attorney for the Eleventh 

JUdicial Circuit of F~orida : 

and ~uuaTIN DARDIS, as Investi 

gator for the State Attorney •• 

for the Eleventh Judicial 

Circuit of Florida, : 


Defendants. ; 
, . 

'''OU't,ITV t.T-1n (r..! EV 
v .. ".,~~., ~,R. I 
, I-~-----~----~-----------~--~------~ 

THIS ~USE having come on to be heard on the petit~ons 
I

of MANUEL ARTIME, CLARA BARKER, JANET STURGIS, ("ELlA GONZALEZ, 
I

and THANIA (SYLVIA) AMENGUAL, for leave to intervene and the 

Court having heard argument of counsel and beinq ~~i~~ " 

fully advised in the premises, it is . '> i ... 

ORDERED AND ADJUDGED, that all Petitions fO~ 
to Interven~ be, and the same are hereby denied without ~r:jUdiCe 
to the Petitioners to file a. new and separate cause of a~tion 

Iif they desire. 
I 
I 

OONE AND ORDERED, at Miami, Dade Count~, Plorida, ~i~ 
i ~ 

/ .0 day of August,___ 1973. I ..., 
IJACK A. FALK I 

I 
CfRCUIT JUDGE 

Copies Furnished Counsel 

EXHIBIT "A" I 



I 

IN THE CIRCUIT COURT OF ThE 
ELEVENTh JUDICLt\L CIRCUIT OF 
FLORIDA IN AND FOR DADE COUNT~ 

GENERAL JURLSDICTION DIVISION 

CASE NO. 73-19490 

MANUEL ARTlME, CLARA BARKER, 
JANET STURGIS, CELIA 

i 

GONZALEZ. and T.tiANIA (SYLVIA) 
AMENGUAL, 

: 
Plaln.tUl., 

ORDER 

RICHARD E. GERSTEIN, a. State 
Attorney {or the Eloventh I 

Judicial Circuit of Florida~ 
aDd MARTIN DARDIS, a.n 
ave.tilator for tbe Sta.te 
Attorney for the Eleventh 
Judicial Circ~t of Florida. 

: 

• --------------------------------,. 
TlIJS CAUSE ba.vin; corne on to be hoard before me Oil plaln~.' 

Motion to Trauler. and the Court having heard arawnent8 of cOWl••1 

IUld bein,laUy apprlled of tb. premia••, it I. hereby 

ORDERED and ADJUDGED that .aid motion I. denl.d. 

DONE and ORDERED in Chamber. at Miami. Dade Coaty, 

'lorida, tbl..2j day of ~~~ , 1973. 

Harvie S. DuVal' 
HARVIE S. DUVAL 
Acbn. JUl. 

Copt•• luniebed to: 

Stalll.y B. Price Enie s. aGbill, Eaqulr. 
Assistant County Attorney 407 Lincoln Roac 
16Zo Dade County Courtbou•• Suite U-A 
Miami, Florida 33130 Wiaml Beach, .Florida 33139 

EXHIBIT "B" 
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FILED FOR RF.oofI&!,E CIRCUIT COURT OF THE llTr' 
JUDICIAL CIRCUIT OF FLORIDA, 

'74 JUN 28 PM Itr fii? FOR DADE COUNTY , 

CASE NO. 73-19490 (Judge I. ChrUtie) 

MANUE L AR TI~>,ti;.iR[R!A·~J<ER 

JANET STURGIS, ~mIWJ. FLA. ' 

GONZALEZ, and THANIA 

(SYLVIA) AMENGUAL, 


Plaintiffs, 
DEFENDANT

J, 
vs. ME MORANDUt 

OF LAW 
RICHARD E. GERSTEIN, as State 
Attorney for the 11th Judicial 
Circuit of Florida, and MAR TIN 
DARDIS, an Investigator for the 
State Attorney of the 11th 
Judicial Circuit, 

Defendants. 

APPLICABLE STATUTE 

Florida Rules of Civil Procedure, Rule 1.220: 

When the question is one of common or general 
interest to many persons constituting a class so 
numerous as to make it impracticable to bring them 
all before the court, one or more may sue or defend 
for the whole. 

STATEMENT OF THE LAW 

This memorandum of law is submitted in support of the 

defendants' position that a class action does not lie and that the 

named plaintiffs herein do not constitute proper representation of ny 

class of individuals who seek declaratory and injunctive relief. 

The requisites of a class suit are (1) a question of common ,and 

general interest to all members of a class which is (2) so numerols 

as to make it impractical for each member to be brought before thf 

Court and (3) fair and adequate representation of each member of i 

the class by the person instituting the suit. City of Lakeland v. 

Chase Nat. Co. , 159 Fla. 783, 32 So. id 833 (1947). 
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The defendants herein have illustrated to this honorable 

Court in oral argument that the plaintiffs do not fairly and adequa ely 

represent the class of which they claim to be a part. In the most 

definitive Court opinion as to class actions in the State of Florida, 

the Second District Court of Appeal stated: 

"It is fundamental that an action is not a class 
suit merely because the plaintiff designates it as such 
in the complaint and uses the language of the rule. 
Whether it is or is not a class suit depends upon the 
circumstances surrounding the case. However, the 
complaint should allege facts showing the necessity 
for bringing the action as a class suit and the plaintiff's 
right to represent the class. The plaintiff should 
allege that he brings the suit on behalf of himself 
and others similarly situated. The complaint should 
allege the existence of a class. described with some 
degree of certainty. and that the members of the class 
are so numerous as to make it impracticable 
to bring them all before the court. It should be made 
clear that the plaintiff adequately represents the 
class, and whether a party adequately represents the 
persons on whose behalf he sues depends on the facts 
of the particular case. Generally, the interest of 
the plaintiff must be co-extensive with the interest 
of the other members of the clas s. A class suit is 
maintainable where the subject of the action presents 
a question of common or general interest, and where 
all members of the class have a similar interest in 
obtaining the relief sought. The common or general 
interest must be in the object of the action, in the result 
sought to be accomplished in the proceedings, or in 
the question involved in the action. There must be 
a common right of recovery based on the same 
essential facts. II (Emphasis added) Port Royal, Inc. 
v. Conboy, 154 So. 2d 734, (.1963); cited with 
approval, Brown v. Ellingson, 224 So. 2d 391 (1969) 

In the case sub judice, the complaint is totally silent as tOI how 
! 

the named plaintiffs adequately represent a class and, further, thr language 

employed in the complaint does not even define the class the plai~tiffs 

seek to represent. See, Winn-Dixie Stores. Inc. v. Sams, 281 

So. 2d 47 (July 31, 1973). The complaint is equally deficient in th 

recital that 'the class is so large II is insufficient to establish a 

class suit. City of Lakeland v. Chase Nat. Co., supra; Hendler 

Rogers House Condominium, Inc., 234 So. 2d 128 (1970). It shou 

t mere 

d be 

further noted that a court will not take judicial notice of a number of 

individuals in a class. City of Lakeland v. Chase Nat. Co., supr~; 

Brown v. Ellingson, 224 So. 2d 341 (1969). 
-2
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To further illustrate the quandry of the plaintiffs' relation hip 

to the class, let us define the class in terms of (1) those individua s 

under subpoena to the State Attorney's office and (2) those individ als 

not under subpoena to the State Attorney's office. As prelude to ffue 

discussion, it is important to note that there exists not a scintillal 

of evidence in the complaint that the named plaintiffs are presently 

under subpoena to the State Attorney. In the first illustration 

above, the class will fail in that the named plaintiffs are not part 

of the class they seek to represent. The named plaintiffs I interests 

are not co-extensive with tbe other members of tbe class and tbe~ 

cannot properly stand in the shoes of those see king relief. The 

second illustration borders on absurdity in that since tbe complai~t is 

, 
seeking declaratory relief, a justiciable controversy between the arties 

must exist and absent said controversy any bolding of this honora 

would be merely advisory and bave little or no legal effect. 

Three Boys Properties, 205 So. 2d 362 (1967). Courts of law are 

precluded from rendering answers to questions wbicb are merely 

academic, moot or tbeoretical. This point is furtber amplified bt 

the following language: 

lIn tbe case of May v. Holley, Fla., 59 So. 2d 
636,639, we held that 'Before any proceeding for 
declaratory relief should be entertained it should be 
clearly:made to appear that there is a bona fide, actual, 
present, practical need for the declaration; tbat tbe 
declaration should deal with a present, ascertained or 
ascertainable state of facts or present controversy 
as to a state of facts ". We also beld tbat tbere :must.. 
be some person or persons who have, or reasonably 
:may have an actual, present, adverse and antagonistic 
interest in the subject matter. The relief sought should 
not merely be legal advice by the courts or to give an 
answe r to satisfy curiosity. 11 (Emphasis added) Bryant v. 
Gray, 70 So. 2d 581, 584 (1954). 

In the most recent pronounce:ment by the Third District 

Court of Appeal on the subject of class actions, the Court stated: 

-3

OFFICE OF COUNTY ATTORNEY, DADE COUNTY FLORIDA 



'Where a plaintiff asserts the right to litigate 
on behalf of a class of persons not joined with him 
in the action, the trial court is obliged to make a deter
mination at an early stage of the trial as to whether 
the suit can properly proceed as a class action••. 
In determining whether a class action may proceed, 
the trial court must not only confirm that the parties 
named actually represent the class, but must clearly 
demonstrate that the class encompasses the necessary 
community of interest. II Federated Dept. Stores, Inc. v. 
Pasco, 275 So. 2d 49 (1973); see also, Watnick v. Florida 
Commercial Banks, Inc. ,275 So. 2d 278 (1973). 

In the case at bar, the named plaintiffs cannot illustrate 

to this Court that their interests are co-extensive with other par tit· s 

in that they themselves are not part of the class they seek to repre sent. 

CONCLUSION 

It is respectfully submitted that a class action does not lie 

in the case sub judice. 

Respectfully .Ubmitte~. 
STUART SIMON 
Dade County Attorney 
1626 Dade County Cou I 
Miami, Florida 3313 
(377-5351) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Defendants' Memorandum of Law was served by mail up 

Ellis S. Rubin, Esquire, 407 Lincoln Road - Suite ll-A, Miami Be ch, 

Florida 33139 this It" day of September, 1973. 
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IN THE CIRCUIT COURT OF THE 11TH i 
'4 JUN 28 PM 4: ~12 JUDICIAL CIRCUIT OF FLORIDA IN AND' 

FOR DADE COUNTY 

GENERAL JURISDICTION DIVISION 

CASE NO. 73-19490 

(Judge Irwin G. Christie) 


MANUEL ARTIME, CLARA BARKER, JANET 
STURGIS, CELIA GONZALEZ, and THANIA 
(SYLVIA) AMENGUAL, 

Plaintiffs, 

-vs- o R D E R 

RICHARD E. GERSTEIN, as State Attorney 
for the 11th Judicial Circuit of 
Florida, and Martin Dardis, an 
Investigator for the State Attorney 
of the 11th Judicial Circuit of 
Florida, 

Defendants. .
.............................................. 


THIS CAUSE came on to be heard on the Defendants' Motion to 

Dismiss the Plaintiffs' Complaint for Declaratory Judgment and Damag~s 
I 

and Other Relief and one of the grounds for the Motion to Dismiss is , 

that the Complaint is not properly one of a class action and the co~t 

being fully advised in the premises and having thoroughly reviewed t~e 

Court file, the pleadings and the extensive memorandums of law submi~ted, 

it is therefore, 

The findings of this Court that a class action must fail in ~hat 
i 

the named Plaintiffs are not members of a class of individuals they $eek 

to represent. 

The Complaint is deficient in that a mere recital that the ctass 

"is so numerous that joinder of all members is impracticable" is insUfficient , 

to establish a class action. The Court is further compelled to add ~hat 

it cannot take judicial notice of the number of individuals in a class. See 

Port Royal Inc. vs Conney, 154 So.2d 734; Winn-Dixie Stores, Inc. v. Sams, 

281 So.2d 47. Merely "touching all the bases" so to speak, with gen~ral 

allegations is an insufficient foundation for a true class action. $ee 

Hendler vs Rogers House Condominium Inc., 234 So.2d 128. 



It is therefore, ORDERED and ADJUDGED that the Motion to 

Dismiss is treated by the Court as a Motion to Strike that part of the 

Complaint that deals with a class action. The Court reserves ruling on: 

the Motion to Dismiss filed by the Defendants on the other grounds allefed. 

DONE and ORDERED in Chambers at Miami, Dade County, Florida~ 

on this 1/ day of October, 1973. 

\ 
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fILED FOR RECORD 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF

A JUN 28 P~l 4 
, ') 

FLORIDA IN AND FOR DADE COU,TY 

GENERAL JURISDICTION DIVISIO~ 

CASE NO. 73-19490 

MANUEL ARTIME, CLARA BARKER, •• 

JANET STURGIS, CELIA 

GONZALEX, and THANIA (SYLVIA) 

AMENGUAL, 


Plaintiffs, o R D E R 

-vs
• 

RICHARD E. GERSTEIN, as State · 
Attorney for the Eleventh 
Judicial Circuit, et a1. 

: 
Defendants. 

: 

UPON PETITION of the parties, it is 

ORDERED AND ADJUDGED that all Subpoenas and 

Subpoenas Duces Tecum previously issued and served in thi~ 
cause be, and they are hereby continued in full force and leffect 

and should be obeyed at the next scheduled hearing in this 

cause set for 2:30 p.m. in these Chambers on Friday, Octo~er 

12,1973. 

DONE AND ORDERED at Miami, 

4th day of October, 1973. 

Dade County, Florida t 

Copy furnished counsel. 

\. 
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FILED FOR RECORD 

'73 SEP q ~ lJ'l. T-1iE CIRCUIT COURT OF THE . 
tL~NTH JUDICIAL CIRCUIT OF ! 

,,,, .. , " • FLORIDA IN AND FOR DADE COUNiY 

CLER~~tkcui~~~r:~ERAL JURISDICTION DIVISION • 
DAD/:. CO. FLA. 

CASE NO. 73-19490 

MANUEL ARTlME~ CLARA BARKER~ : 
JANET STURGIS, CELIA 
GONZALEZ, and THANIA (SYLVIA) 
A:MENGUAL, 

Plaintiffs, 

vs. DE FENDANTS I 

MOTION TO DIS S 
RICHARD E. GERSTEIN, as State 
Attorney for the Eleventh 
Judicial Circuit of Florida. 
and MARTIN DARDIS, an 
Investigator for the State 
Attorney for the Eleventh 
Judicial Circuit of Florida, 

Defendants. 

COMES NOW, RICHARD E. GERSTEIN, State Attorney for i 
I 

the Eleventh Judicial Circuit of Florida, and MARTIN DARDIS, 

an Investigator for the State Attorney for the Eleventh Judicial 

Circuit of Florida, the Defendants herein by and through their 

undersigned attorney and hereby move to dismiss the Complaint for 
i 

Declaratory Judgment and Damages and state as follows: 

(1) The above styled action is not properly one of a 

clas s action; 

(2) The Plaintiffs have failed to allege how the class thlY 

seek to represent is so large that it will be impractical to bring . 

them all before this Honorable Court. Mere recital of the langUagr· 

lIis so numerous that joinder of all members is impracticable II is . 

insufficient to create a class action; 
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(3) The questions of law raised by the Plaintiffs herein 

are not common to any class of individuals in that the facts, as 

alleged, are unique; 

(4) The Plaintiffs herein have intentionally :misled this I 

Honorable Court in that paragraph 4 of Count I, paragraph 4 of coJnt II, 

i 

paragraph 4 of Count III, paragraph 2. of Count IV I and paragraph .a of Count V 

purport to hold a Final Judgment dated June 21, 1973, in Dade cou~ty 
Circuit Court, Case No. 73-142.13 (Judge Falk) as dispositive of the 

case sub judice. The Final Judgment dated June 21, 1973 was limitd 

solely to the facts of that particular :matter and the holding was li.ni-ited 

solely to one s pe cific party, the plaintiff therein; 

(5) The Co:mplaint should be disIl'l.issed for failure to 

state a cauae of action for declaratory decree in that it does not atege 

sufficient facts to evidence a judicially cognizable bona fide and direct 

interest inuring to the Plaintiffs; 

(6) The na:med Plaintiffs are not present.ly under subpofna 

by the State Attorney's Office and have no particular nor direct intreata 

over and above that of any other resident of Dade County; . 

(7) The Co:mplaint fails to state a cause of action for 

declaratory decree in that it :merely seeks an advisory opinion of 

this Court in regard to a possible future cause of action for the 

State Attorney1s Office. 

(8) The Co:mplaint fails to state a cause of action for I 

injunctive relief in that it fails to allege sufficient facts which would 
i 

evidence irreparable injury to the Plaintiffs if the Defendants weri 

not enjoined; 
I 
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(9) The Complaint seeks a preventive injunction to 

enjoin a threatened injury already completed. 

(10) A duly elected State Attorney and an investigator 

assigned to said State Attorney enjoy official immunity from damagr 

claims arising out of acts within the scope of their jurisdiction. 

Madison v. Gerstein" 440 F. 2d 338 (5th Civ. 1971)" McNamara v.1 

Hawks" 354 F. Supp. 492 (S. D. Fla. 1973). 

STUART SIMON I' 

Dade County Attorney 
1626 Dade County CouJjthouse 
Miami, Florida 331301' 
377-5351 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Defendants' Motion to Dismiss was served by mail upon 

Ellis S. Rubin, Esquire, 407 Lincoln Road-Suite ll-A, Miami Beabh, 

Florida 33139 this __Lt~'"*'__ day of ~,~ ,,1973. 

ney 
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" . 

The Plaintiff, Janet Sturgis, by and through her 

undersigned attorney and pursuant to Florida Rule of Civi~ 
Procedure 1.190(a) files this Amendment to Count III of tJe 

I
Complaint as follows: 

I 
I 

4. (a). Plaintiff alleges that the Defendants, o~ 
August 21, 22, 23 and 24, 1973, released to representativ~s of 

I 
The Miami Herald and The Miami News, both daily newspaperr of 

statewide circulation, details of information gathered bYI 
the 

Defendants into the private lives of the Plaintiff, Janetl 
I 

Sturgis and her husband, Frank Sturgis. All such publica~ions 

were contrary to the right of privacy of the Plaintiff; abd 
I 

were in violation of the spirit of the Circuit Court's Fi~al 
Judgment dated June 21, 1973, in Dade Circuit Court Case INo. 

I 
I73-14213 (Judge Falk). 

ELLIS RUBIN LAW OF~ICES 
Attorney for Plain~iffs 
407 Lincoln Road-S ite ll-A 
Miami h, E a a 33139 

'73 Sf? 7 PM 4: 33 


MANUEL ARTIME, CLARA BARKER, 
JANET STURGIS, CELIA 
GONZALEZ, and THANIA (SYLVIA) 
AMENGUAL, 

Plaintiffs, 

-vs-

RICHARD E. GERSTEIN, As State 
Attorney for the Eleventh 
Judicial Circuit of Florida, 
and MARTIN DARDIS, an Investi 
gator for the State Attorney 
for the Eleventh Judicial 
Circuit of Florida, 

Defendants. 

IN THE CIRCUIT COURT OF THE! 
ELEVENTH JUDICIAL CIRCUIT OW 
FLORIDA IN AND FOR DADE COUNTY 

I 
GENERAL JURISDICTION DIVISiON 

CASE NO. 73-19490 

I 

I 
VOLUNTARY AMENDMENT I 

I 

.. 

HEREBY CERTIFY that a true copy of the foregoing VOlUn~ary
Amendment was mailed to Stanley B. Price, Esq., Assistan~ County
Attorney, 1626 Dade County Courthouse, Miam' Flori a ~s 6th 
day of September, 1973. I \ 

I 

\ 

I 

I 
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA, 

IN AND FOR DADE COUNTY 

CASE NO. WITNESS SUBPOENA 
"Criminal" 

9TATE OF FLORIDA, SS. 

vs. 

t. INVESTIGATION 

(Defendants) (Witnesses) 

ro ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETIN 

We command you to summon the above witnesses to be and ap 

before the State Attorney, of the Eleventh Judicial Circuit of Florida, on the Sixth Flo r, 

*tropolitan Dade County Justice Building, 1351 N. W. 12th Street, Miami, Florida, n 
Thursday, 

.,.1111 1 Z 19 7$ ,at $:00 P. M., to testify and the truth to spea, in 


h.1f of the STATE in a certain matter before said State Attorney pending and undetermined 

And this you shall in no wise omit. 

WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the se 

of said Court at Miami, Dade County, Florida, this the 12th day of - ..........-..;'-----1 


1. 73 

(True Copy) 
(Court Seal) RICHARD P. B 

~ BY---~------~~--~~79~--__--~ 

!EE: MR. GERSTEIN , 

RECEIVED this Subpoena on the ____day of ____________-+ 

19 __, and executed the same on the _____day of _______ , 19 

by delivering a true copy thereof to the witnesses named above, as follows, to-wit: 

SHERIFF, DADE COUNTY, FLORIDA I
'I 

Deputy Sheriff By -----------I-'I!,:" 
201.01-1338 REV. 1/73 

1 
I 

-_. ---------- ------~.-------~----~-
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Sturgis 
'con' fund .."r' 

alleged · 
By RICK ABRAMS 

Miami News RepOrter 


A "Help the Homeless 

Fund" operated by Water~-' 

gate burglar Frank Sturgis 

was a con operation, but has 

~t been linked with Water

gate, the Dade State Attor

ney's office says. 


An investigation is still 
. 	continuing, however, into 

two men who allegedly oper
ated a promotional outfit 
which made illegal telephone 
c h a r i t Y solicitations for 
Sturgis' fund. 

The two - Paul Diamond 

and Sam Stier - officers of 

Phil Shari Enterprises, 1087 

NE 79th St., were questioned 

for several hours yesterday 

by the state attorney's chief 

investigator, Martin Dardis. 


•. f ~ 

"We feel it was a boiler
room operation - a group 
that sets up a charitable 0p

eration and absconds with 
the money," Dardis said. , 

"We're in the process, I 

however, of investigating 
further to see what took 
place, who they solicited, and 
if any money was collected 
and where it went. We'd like 
to talk to anybody who has 
been approached or telephon
ed by people asking for 
money for the fund." 

In reporting on the fund's 
charity status, Sturgis told 
the secretary of state's office 
he. was setting a goal of·$75,
000 for the fund. However, 
a check of the fund's bank 
account revealed that its 
largest sum was $82.78. '. It 
now has a balance of $7. 

HThere is no tie with Wa
tergate," Dardis said, "except . 
t hat Stier met Sturgis 
through a guy named Gene 
Kaiser - a soldier of fortune 
involved in several Cuban 
underground operations. He 
brought Sturgis to these guys ' 
and that's how they met." 

Sturgis is currently serving . 
a 40-yeer sentence in Dan
bury, Conn. for his part in 
the Watergate burglary. In 
addition, he was indicted 
Monday in connection with a 
stolen car ring which trans
ported the cars from South 
Florida to Mexico, police 
charge. 

In 1970, Sturgis formed a 
church. the Independent 
Church of God Inc., and list
ed the address as 2525 NW 
122nd St., which was also his 
home: He later formed the 
fund, which, Dardis said, so
l icited under the promise ,of 
"feeding the hungry ·people~ " 

After recei'Ving complaints 
in 1971 that members of the 
fund were making telephone 
appeals without a pmm !M I 
sfhetary 01 state ~ 
traced the calls. 

e 
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Thursday, August 23, 1973 SA 

a 

2 quizzed. 
in link to ' 
Sturgis 

By RICK ABRAMS 
Miami News Reporter 

Two men mentioned in 
connection with Watergate 
bur g I a r Frank Sturgis' 

: "church" here were being 
questioned today -by the 
State's attorney's office. 

Investigators for Assistant 

State Attorney Martin Dardis 

identified the men as Paul 

Diamond and Sam Stier. 


Immediate information on 

Stier was not released, ' but 

Diamond was aSsociated 

with Sturgis by a telephone 
number used by the Help the 
Homeless' Fund - .a "chari
ty" organization headed by 
Sturgis as an affiliate of the 
church he incorporated but 
which apparently had no 
congregation. 

After receiving complaints 
In 1971 that members of the 
fund were making telephone 
appeals without a permit, the • secretary of state's office 
traced the calls. 

Investigators found that 
calls were being made from 
Phillip Shari Enterprises Inc., 
1087 NE 79th St. Diamond, 
who says he is a bookkeeper • 
for the firm, was alleged to 
have placed the calls accord
ing to investigators. 

But Diamond, a short, 
husky, modish dresser with 
thinning black hair, denied 
making the calls, although he 
did identify himself as the 
publicity director for Sturgis' 
fund. 

The fund allegedly was to 
aid the Independent Church 
of God Inc., which was at 
Sturgis' home. 

In 1971 Sturgis informed 

the secretary of state's office 

that the fund's goal was $75,
000. 

Sturgis, who is under a 

prOvisional 40'year prison 

term for his part in the Wa

tergate 'break·in, apparently 

did . not deposit any large 

sums in the church's bank 

account. 

Records indicate the most 

Sturgis had placed in the 

fund's account was $82.78. It 

now has a balance of $7. 


Meanwhile, as the state at
torney's investigation contin
ued, Sturgis was indicted 
here Monday, on unrelated 
charges, for aliegedly trans
porting stolen cars to Mex
ico. 

., 
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA, , 


IN AND FOR DADE COLINTY 

CASE NO. WITNESS SUBPOENA 
"Criminal" 

STATE OF FLORIDA, ss. TO: __~C~LA~IA~B_AR~KE~R______________~ 

vs. 

INVESTIGATION 

S2 

M 

(Defendants) (Witnesses) 


TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETING 


We command you to summon the above witnesses to be and ap 

before the State Attorney, of the Eleventh Judicial Circuit of Florida, on the Sixth Flo. , 

Metropolitan Dade County Justice Building, 1351 N. W. 12th Street, Miami, Florida, n
T1aursday, 
Ja1y 12 19 73 , at 3: 00 p. M., to testify and the truth to speak in 

he1f of the STATE in a certain matter before said State Attorney pending and undetermined 

And this you shall in no wise omit. 

WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the se 

of said Court at Miami, Dade County,Florida, this the lZth day of _--"j"-"u....l....y~___ :i, 

19 73 

(True Copy) 
(Court Seal) 

.. 

DE:• MR. GERSTEIN 

RECEIVED this Subpoena on the ____day of______-+ 

19 ___, and executed the same on the _____day of ________ , 19 

by delivering a true copy thereof to the witnesses named above, as follows, to--wit: 

'(I 

SHERIFF, DADE COUNTY, FLORIDA 

By __________________~ 

Deputy Sheriff 

20'.01-1338 REV. 1/73 
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA, 


IN AND FOR DADE COUNTY 


CASE NO. WITNESS SUBPOENA 
"Crim in al" 

STATE OF FLORIDA, ss. TO: THANIA (SYLVIA) AMBNGUAL . 

vs. 1&21 JlIllPDSON AVIDIUl!, An. I1D1 
INVESTIGATION 

(Defendants) (Witnesses) 

TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETIN 

We command you to summon the above witnesses to be and ap ar 

Efore the State Attorney, of the Eleventh Judicial Circuit of Florida, on the Sixth Flo r, 

Metropolitan Dade County Justice Building, 1351 N. W. 12th Street, Miami, Florida, n 
TIlursclay, 
·Ilt1y 12 1973, at 3:00 p. M., to testify and the truth to speak in 

"alf of the STATE in a certain matter befote said State Attorney pending and Undetennin 

And this you shall in no wise omit. 

WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the s I a1 

cJf said Court at Miami, Dade County, Florida, this the 12th day of _ .........~'---__+ 

19 73 

(True Copy) 
(Court Seal) 

~EE: MR. GERSTEIN 

RECEIVED this Subpoena on the ---_day Of-----------i..·- " 
It

19 _-I and executed the same on the _____day of _______ , 19 +
lIN delivering a true copy thereof to the witnesses named above, as follows, to-wit: 

SHERIFF, DADE COUNTY, FLORIDA 

By---------------_______------i__ 

Deputy Sheriff 

:101.01-138& REV. 1/73 



IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA, 

IN AND FOR DADE COUNTY 

CASE NO. wrrNESS SUBPOENA 
"Criminal" 

STATE OF FLORIDA, SSe TO: __~C=E=L=IA~G~O~NZ=AL==B=Z____________-r 

VS. 930 N••• 23 AVlnue 

INVESTIGATION Nlalll, Florida 

(Witnesses)(Defendants) 

TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETIN 

We command you to summon the above witnesses to be and ap 

before the State Attorney, of the Eleventh Judicial Circuit of Florida, on the Sixth Flo f, 

1ti~Jl.~. Dade County Justice Building. 1351 N.W. 12th Street. Miami. Florida. in 

..!fly 12 19 73 , at s: 00 P. M., to testify and the truth to speak in L. 
_If of the STATE in a certain matter before said State Attorney pending and undetermi 

And this you shall in no wise omit. 

WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the s~ 

of said Court at Miami, Dade County,Florida, this the 12th day of -....M..I~~---tI 

19 73 

(True Copy) . RICHARD P. BRI
(Court Seal) 

~ 
Deputy Clerk 

S,B : MR. GERST! IN 

RECEIVED this Subpoena on the ____day of________+_ 

l' ___ I and executed the same on the _____day of________ , 19 

by delivering a true copy thereof to the witnesses named above, as follows, to-wit: 

BY--~~---------~~------4 

SHERIFF, DADE COUNTY, FLORIDA 

By _____________________________+_ 

Deputy Sheriff 

2411.01-133B REV. 1/73 
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT OF FLORIDA, 


IN AND FOR DADE COUNTY 


CASE NO. WITNESS SUBPOENA 
"Criminal' , 

TO: __________ ______________~MANUEL A_R_T_lMESTATE OF FLORIDA, SSe 

vS. 

INVESTIGATION 

(Defendants) 

TO ALL AND SINGULAR THE SHERIFFS OF THE STATE OF FLORIDA: GREETING:; 

We command you 

1270 N. E. 85 Street 

lfiam.i. Flcr....,r:i""d""'a""--______-+_ 

before the State Attorney, of the Eleven

(Witnesses) 

to summon the above witnesses to be and app 

th Judicial Circuit of Florida, on the Sixth Flo 

ar 

r, 

MetrClJ)01itan Dade County Justice Building, 1351 N. W. 12th Street, Miami, Florida, . n 
Friday, . 
Jpne 15 19 7 3 , at 10: 30 AM., to testify and the truth to speak in 

blaif of the STATE in a certain matter before saW State Attorney petuting atld wu:1efermine' 

And this you shall in no wise omit. 

WITNESS, RICHARD P. BRINKER, Clerk of said Court, and the s 

of said Court at Miami, Dade County, Florida, this the 14th day of June 

19 73 

(True Copy) RICHARD P. BRINKER, Clerk (tourt Seal) /J /. 
By __~~-y~~~~~~~~~~---------~27~ Deputy Clerk f 

SEE: MR. MARTIN DARDIS 
; i 

RECEIVED this Subpoena on the ____day of______1

19 __, and executed the same on the .._____day of________ , 19 

bJ delivering a true copy thereof to the witnesses named above, as follows, to-wit: 

SHERIFF, DADE COUNTY, FLORIDA 


By-------------------__________r-

Deputy Sheriff 

201.01-1338 REV.1/7'S 

... -~-~.. ~.-.---.~--~-.-----------""--+-------
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FILED FOR RECORD 
IN THE CIRCUIT COURT OF THE 11TH 
JUDICIAL CIRCUIT OF FLORIDA IN ANDJUN 28 PM 4: :.7 FOR DADE COUNTYI~ 

"4 

. GENERAL 'JURI'SDICTIONDIVISION 

CASE NO. 73-19490 (Judge I. G. Christie) 
t l:_', 

Dlln!: C':nr\.......... v. 

MANUEL ARTIME, CLAAA BARKER, · 
JANET STURGIS, CELIA GONZALEZ, · 
and THANIA (SYLVIA} AMENGUAL, 

P1a.intiffs ·· 
vs. 

RICHARDE. GERSTEIN, as State ·· Attorney for the 11th Judicial 
Circuit of ;Florida, .and Martin 
Dardis, an Investigator for the 
State Attorney of- the 11th Judicial 
Circuit of ;Florida. 

Defendants. 

"., 1" 

ADDENDUM'ro PLAINTIFFS' 
. MEMORANDA OF LAW 

Testimony was adduced, .and it is uncontradicted, that 

the. State Attorney of Dade County ordered his inve.stigator to 

telephone the City Desk of The Miami Herald when any Watergate 

witnesses were called for investigation and that Miami Herald 

reporters had been in the State13 Attorney's office on a daily 

basis writing stories about the Watergate~ also, the investigator 

followed the instructions of the State Attorney to make any 

comments necessary to the press and television following 

interrogation of witnesses (pages 13, .14, .24 and 26 of the 

deposition of MARTIN DARDIS in Case No. 73";'14213). 

Further, on Page 35 of the same deposition, MR. 

DARDIS admits that the Chief Assistant State Attorney, JOSEPH 

DURANT, "may releasesworn testimony" of witnesses questioned 

by that office. 

Finally we have the admission of MR. GERSTEIN that 

he received a telephone inquirY from Miami Herald reporter, 

ROB ELDER within two or three hours of his interrogation 

of the plaintiffs on July 12, 1973, which testimony was procured 
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!by subpoena pursuant to Section 27.Q4,Florida Statutes. 

MR.. GERSTEIN discussed the testimony of these witnesses 

!withthe reporter and admitted to this Court under oath, 

that he· -told MR. ELDER some of the things testified to and 

withheldo¢:,heritems, which, in his judgment, should not 

'beavailable for publication. It was stated at the Final 

'Hearing in this cause that the testimony of Plaintiff 

MANUELARTIMEshould be sealed because he is still the subject 

!of a continuing investigation "which may lead to indictment." 

As to the Plaintiffs, they all testified that they 

ob~.Cted to the release of the testimony to the press; that 

this invaded their X'i<]ht to privacy; and its release caused them 

ihumiliation and embarrassment. 

THE LAW 

Plaintiffs would show that in Circuit Court Case No. 

73-14213,JU~geFalk enjoined these same defendants from 

ireleasin<] statement$procuredby subpoena pending information 

'o)f indictment, ,unless by Court Order. The factual situation 

!there was identical to this one. 

And in DAVIS Vs'. CLEARWATER 190 So. 2d 789 a State 

:Attorney was enjoined from releasing testimony to the press 

.pending indictment or information proving that it invaded . . 

the right of privacy of the witnesses. Neither of these cues 

:have been overruled. 

The Defendants rely on GORDON vs·.' 'GERS'TE'IN 189 So. 2d 

i873 where. The Florida Supreme Court observe that sessions by the 

'Sta,teAttorney do not have to be in sect'et. Plaintiffs agree. 

The 'GO';R.DON case pr imari1y stands for the propos.ition that an 

attorney t'epresenting a witness under interrogation by the 

State Attorney via 27.·04 must not interfere with the questioning 

and must wait outside of the office for possible consultation with 

his client during the questioning. The GORDON .case does not 
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address itself to the release of testimony to the media before 

cha~<Jes 'are filed. 


, CONCLUS:ION 


The State Attorney argues that it is within his 

, sole'discretion whether or not to invade the privacy of 

witnesses ••• by releasing what he wants of the testimony 

he has procured by su'bpoena compulsion. In another words, 

if the State Attorney issued a subpoena to the accountant 

or secretaX'y of a,ny public official or even a Judge, and 

thereafter took testimony from that witness and thereafter 

released paX'ts of the testimony to the press,"because the 

public has a right to know", that public official or Judge 

Would be publicly charged, tried, convicted and executed 

before he even had a chance' to respond. 

If the foregoing example is legally sound and in 

accord with the constitution and laws of the United States 

and Florida, then this Court must rule in favor of MR. GERSTEIN; 

on the' contrary if the ruling of Judge Falk and the District 

Court of Appeal and common dec.ency and fair play are to be 

stare decises here, then the Plaintifts must be granted an 

injunction prohibiting the State Attorn~y trom publicly 

executi~g them ~<Jain. 

Respectfully submitted, 

ELLIS RUBIN LAW OFFICES 
407 Lincoln Road -Suite 11A 
Miami Beach, Florida 33139 

./' .. 
By " ~/;k," ","., ,. , 

ELLIS S. RUBIN 

"-..l."[~2
t-; ~i~_~C: 

~ .....,l"'i \ 

,'"i, 1626 DadeCClun!:y, Miami 
Stuart Si~on.~.~~~~_~L~-?!~r~ne~ . 

" .. ,,- 73
;Si~~;':·I."'c: '1U., 
"", , ~ .. "-~ ...-- . '''...,,-'''''-""---.,...•,'.-..---~ 

__ • __h'~ ___ 

;'" ~1-" "~'-n+ 



FILED FOR RECORD IN THE CIRCUIT COURT OF THE!(!J 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR DADE COUNTY

·"'4 JUN 28 PM 4: :1.1 
GENERAL JURISDICTION DIVISION 


CASE NO. 73-19490(Judge I. G.Christie)

~"'L' ;.~ ~~: ", " {\ I"! ~n-: v .. 4-1\; \ i ~JULJn I 

DADE CO. 

EL ARTIME, CLARA 
BA KER, JANET STURGIS, 
CE IA GONZALEZ, and THANIA~ AMENGUAL,(S LVIA) 


Plaintiffs, 


vs~ 

·•RIdHARD E. GERSTEIN, as State ADDENDUM ']X) PLAINTIFFS' 
Attorney for the 11th Judicial MEMORANDUM OF LAW 
Ci~cuit of Florida, and Martin 
Da~dis, an Investigator for : 
th~ State Attorney of the 11th 
Ju4icia1 Circuit of Florida 

Defendants. ·· 

Plaintiffs allege that a justiciable controversy 

do~s exist. Here are five citizens of the State subpoened by 

th~ State Attorney, "a one man Grand Jury", and compelled to 

tesitify, later seeing that testimony on the front pages of news

pa~rs. 

The State Attorney contends that since these five are 

no ~onger under subpoena then there is no controversy. 

Plaintiffs would show that the rights of every citizen 

of ~lorida are at stake because all citizens, including these five 

arel subject to such a subpoena at any time, now or in the future. 
I 

TheI Declaration sought by the Complaint to this Courtis not advisory, 

as ~efendants allege. The Declaration sought is to determine the 
I 

dou~ts Plaintiffs have as to their rights, immunities, status or 
•
I 

priti1eges and those of the state's Attorney. Those rights, etc., 

areldependent upon the law applicable to what the State- Attorney has 

don~ and might do again to the Plaintiffs. 

As reflected in Sheldon v. Powell 128 So.258,a 

Declaratory decree contemplates a judicial determination before 

a wfong has been committed or damage done. In this regard, a 
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peclaratory Judgment is not possible when the Plaintiffs are 

~irst subpoened since there is no release of their testimony 

to the press as yet. If Plaintiffs were to try obtaining a 

peclaratory Judgment and Injunction against publication of their 

testimony prior to the first publication thereof, the defendants 

~ou1d surely argue that the Plaintiffs can not remedy a future 

(injury this way. 

No, the threatened injury has not been complete. 

The State Attorney can release additional information 

poncerning these Plaintiffs as, in open Court, he has promissed 

to do. To paraphrase, Mr. Gerstein, if it involves Watergate, 

the public has a right to know. Plaintiffs argue that if it 

~nvolves their privacy, the public does not have a right to know••. 

pnless charges are filed. That is the doubt the Plaintiffs have 

~nd that is why Judge Falk in Case No. 73-14212 ruled that the 

~mp1aint "states a cause of action for Declaratory relief .•• " 

and that the Final Judgment and Injunction were entered as 

ittaddd::tional guidelines ••• to assist the state Attorney ••• ". 

Not one case cited by Defendants have any remote 

applicability to the facts at Bar. As far as Plaintiffs can 

~etermine, there are only two cases where a State Attorney has 

been enjoined from releasing to the press information concerning 

ithe subject of an investigation unless charges are filed. Those 

cases are Davis vs. Bank of Clearwater 190 So~2d 789 

,and Fernandez vs. Gerstein, Dade Circuit Court,Case No. 73-14213 

(Judge Fa1k). 

It is not by accidental omission that the defendants 

:have failed to refute or even mention either Davis or Fernandez: 

neither do they distinguish these decisions from the case at Bar. 

IThe two grounds for dismissal raised by the Defendants in this case 

Iwere raised and argued. in Fernandez. Both were denied. And 

lSection 86.011 Florida Statutes, is the reason why. Plaintiffs 
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are asking this court to render a Declaratory Judgment 

on the existence of their right to privacy or the non-existence 

of the State Attorney'.s power to publish their testimony now 

or if the occasion should arise in the future. The Plaintiffs 

also seek this Court's Writ of Injunction as additional, 

coercive, and supplemental relief in this action. These are 

the things Plaintiffs are entitled to according to Section 

86.011. 

Judge Falk reflected that, " this involves Mr. 

Fernandez and all citizens)their right not to answer questions, 

the right to remain silent". These Plaintiffs are citizens 

who are in doubt as to their rights as opposed to the Power 

of the State Attorney and they ask this Court to declare 

those rights and powers. In addition, to secure these rights 

and to protect them from an abuse of power, they seek an 

Injunction from this Court compelling the State Attorney to 

abide by the law now and in the future. If this Complaint 

should be dismissed, the Plaintiffs would go forth without 

their day in Court and the State Attorney would go forth to 

repeat what he was told not to do in Fernandez, but did do 

less than thirty (30) days later. The need for Injunction 

is apparent. 

Respectfully Submitted, 

ELLIS RUBIN LAW OFFICES 
407 Lincoln Road-Suite 11A 
Miami Beach, Florida 33139 
Telephone No. 532-4477 

By £'fL 
ELLIS S. RUBIN 



CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a true and correct copy ~f t~~n B' _ 

for~going ADDENDUM TO PLAINTIFFS' MEMORANDUM OF LAW was~ 
thi$ 9th day of October, 1973 to STANLEY B. PRICE,Assistant County 

Att~rneYI Office of County Attorney, 1626 Dade County Courthouse, 

Miami, Florida 33130. 

£r~.K&. 
ELLIS S. RUBIN 



SALOME 

copy of the above and 

Esquire, 4 
this 

Flt.ED FOq RECORD 41£ 


t\ 

IN THE CIRCUIT COURT OF THE 11TH:: 4 JUN 28 PM 4: J 2 / f( JUDICIAL CIRCUIT OF FLORIDA, IN 
AND FOR DADE COUNTY 

; 1 GENERAL JURISDICTION DIVISION 
DA• C It~ C· () ,"''v. t- L.i:,. 

CASE NO • 73-19490 (I.J. Christie) 

.MANUEL ARTIME, CLARA BARKER, ) 
JANET STURGIS, CELIA GONZALES 
'PHANIA (SYLVIA) AMENGUAL, ) 

Plaintiffs, ) 

vs. ) 
MOTION TO QUASH SUBPOENA 

RICHARD E. GERSTEIN, As State ) DUCES TECUM SERVED ON 
Attorney for the 11th Judicial LOU IS SALOME 
qircuit of Florida, and MARTIN ) 
DARDIS, an Investigator for the 
State Attorney of the 11th ) 
Judicial Circuit, 

) 
Defendants. 

) 

COMES NOW LOUIS SALOME, by and through his undersigned 

counsel and respectfully moves to quash the Subpoena Duces Tecum 

served upon him by the attorney for the plaintiffs herein, 

to-wit: ELLIS .RUBIN, Esquire, upon the grounds that the said 

subpoena and its contents violate your movant's First Amendment 

~ights to the free and untrammeled reporting of news, guaranteed 

to him under the State and Federal constituions. 

HELLER AND KAPLAN 

I HEREBY CERTIFY that a true 
Motion To Quash Subpoena Duces Tecum Serve 
hand delivered to ELLIS RUBIN, 
~each, Florida, 33139 (Suite II-A) 

b.w. 




FILED FOR RECORD 

4 JUN 28 PM <I:" 2(t1 IN THE CIRCUIT COURT OF THE 11TH 
JUDICIAL CIRCUIT OF FLORIDA, IN 
AND FOR DADE COUNTY 

~), ,,} :~.' C: ;:( ;:. i.:\'.'l, \ j 	 GENERAL JURISDICTION DIVISION 

CASE NO. 73-19490 (I.J. Christie) 

EL ARTIME, CLARA BARKER,. ) 

ANET . STURGIS, CELIA GONZALES 

BANIA (SYLVIA) AMENGOAL, ) 


PIa intiffs, ) 

) 
MOTION TO QUASH SUBPOENA 

"ICHARD Eo GERSTEIN, As State ) DUCES TECUM SERVED ON 
Attorney for the 11th Judicial RICK ABRAMS 

1 ircuit of Florida, and MARTIN ) 

ARDIS, an Investigator for the 

tate Attorney of the 11th ) 


: 

udicial Circuit, 
) 

Defendants. 
) 

COMES NOW RICK ABRAMS, by and through his undersigned 
I 

ounsel and respectfully moves to quash the Subpoena Duces Tecum

terved upon him by the attorney for the plaintiffs herein, 

fo-wit: ELLIS RUBIN, Esquire, upon the grounds that the said 

subpoena and its contents violate your movantJs First Amendment 

lights to the free and untrammeled 	reporting of news guaranteed

lo him under the State and Federal constitutions. 

i 
I 	 HELLER AND KAPLAN 


Attorneys for RICK ABRAMS 

Suite 1205 Ainsley Building 


I 

14 N. E~ First Avenue 
132 

I HEREBY CERTIFY that a true copy of the above and fpre~i~g 
otion to Quash Subpoena Duces Tecum Served On Rick Abrams wa1f:11 ~~c J. 
o ELLIS RUBIN, Esquire, 407 Lincoln Road,~iami~~ Florida, 33139 
Suite 11-A) this 11th day of October, 1t 

I 

b.w. 

I 

" 
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ANUEL ARTIME, CLARA 

ARKER, JANET STURGIS, 

ELLA GONZALEZ, and 


ANIA (SYLVIA) AMENGUAL, 

Plaintiffs, 

CHARD 	E. GERSTEIN, as State 
torney for the 11th Judicial 


ircuit of Florida, and Martin 

ardis, an Investigator for the 


itate Attorney of the 11th Judicial 
ircuit of Florida, 

Defendants. 

" 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA IN AND FOR DADE COUNTY 

GENERAL JURISDICTION DIVISION 

CASE 	NO. 73-19490 (Judge 1. G. Christie) 

ADDENDUM TO DEFENDANTS' 
MEMORANDUM OF LAW 

On September 18, 1973, the defendants herein filed a Mem.orandwn of 

aw solely limited to the question of whether the above styled cause is 

roperly one of a class nature. Pursuant to the request of this Honorable 

ourt, the defendants will now address themselves to the following issues: 

(1) 	 Does a justiciable controversy exist which can 

enable the plaintiffs to seek declaratory judgment? 

(2) 	 Should an injunction be issued in a cause when a 

threatened injury has been completed? 

II. 	 Does a justiciable controversy exist which can enable the plaintiffs 

to seek a declaratory judgment? 

It is a well accepted principal of law that there must be a justiciable 

4ontroversy between the parties before declaratory relief may be given. 

OFFICE OF COUNTY ATTORNEY,DADE COUNTY FLORIDA 

TELEPHONE 377-5351 




,. 

B!rautiga:rn v. Mac Vicar, (Fla. 1954) 73 So. 2d 863; Colby v. Colby (Fla. App . 


.60) 120 So. 2d 797; Miller v. Miller, (Fla. App. 1963) 151 So. 2d 869; Hialeah 


ce Course, Inc. v. Gulfstrea:rn Park Racing Association (Fla. App. 1968) 


210 So. 2d 750; Cowne v. Weber (Fla. App. 1972) 257 So. 2d 105. Courts are 

rther precluded from rendering answers to questions which are academic, 

oot or theoretical, Bryant v. Gray (Fla. 1954) 70 So. 2d 581. In the Bryant 

case, the Supreme Court of Florida was ask to rule on whether the incumbent 

overnor of the State of Florida was eligible for re-election. The Court noted: 

"No present right is involved. His 
question is hypothetical and is too 
remote as to time and too uncertain 
as to contingencies. He does not 
allege that he will be nominated or 
elected to either the unexpired term 
or a full ter:m. There is no certainty 
that he will be. II 70 So. 2d 581,584. 

he Court in' applying the above stated facts stated: 

"In the case of May v. Holley, Fla. 
59 So. 2d 636,639, we held that 
"Before any proceeding for declaratory 
relief should be entertained it should 
be clearly made to appear that there 
is a bona fide, actual, present 
practical need for the declaration; 
that the declaration should deal with 
a present, ascertained or ascertain
able state of facts or present 
controversy as to a state of facts. II 

We also held that there must be some 
person or persons who have, or 
reasonably may have an actual, 
present, adverse and antagonistic 
interest in the subject matter. The 
relief sought should not merely be 
legal advice by the courts or to give 
an answer to satisfy curiosity. II 
70 So. 2d 581,584. 
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OFFICE OF COUNTY ATTORNEY,DADE COUNTY FLORIDA 

TELEPHONE 377-5351 




In the case sub judice the cOlnplaint is totally silent as to a jl.Eticiable 

controversy. There exists not a scintilla of evidence as to whether the narn.ed 

p~aintiffs are presently under subpoena to the State Attorney's Office. The 

nature of the controversy, and the relationship of the parties, rn.ust be such 

tliat a declaratory decree would be conclusive of the respective rights of the 

rties. Miami Water Works v. Miami (Fla. App. 1946) 157 Fla. 445, 26 

.2E1 194. This proviso is absent in this rn.atter. 

It is also a well accepted statern.ent of the law that a Court should not 

r~nder an opinion which would be rn.ere1y advisory. Ervin v. North Miami 

~each (Fla. 1953) 66 So.2d 235; Ervinv. Taylor (Fla. 1953) 66 So.2d 816; 

*'i0rth Shore Bank v. Surfside (Fla. 1954) 72 So. 2d 659; State v. Lewis 

(fla. 1954) 72 So. 2d 823; Collins v. Horten (Fla. App. 1959) III So. 2d 746; 

4she v. Boca Raton (Fla. App 1961) 133 So. 2d 122; Benevolent &: Protective 

qrder of Elks v. Dade County (Fla. App 1964) 166 So. 2d 605; Virginia Gardens 

vI_ Miami Springs (Fla. App 1965) 171 So. 2d 199; DeLoach v. Three Bays 

roperties #2, Inc. (Fla. App 1967) 205 So. 2d 362. 

A declaration construing a statute or ordinance, or deterrn.ining its 

I
i 

alidity, will only be rn.ade where there is a justiciable controversy between 

t e parties. Retail Liquor Dealers Association v. Dade County (1958, Fl.a. App) 

1 0 So. 2d 76; Ervin v. North Miami Beach (1953, Fla.) 66 So. 2d 235; Bryant v. 

~,supra. Once again, in view of the fact that the named plaintiffs are 

90t presently under subpoena, no declaratory relief may be afforded by the 

t°urts 
. 

It should be further noted that the Courts of the State of Florida have 

tlraditionally refused to grant declaratory relief against public officials in the 

,bsence of any justiciable controversy. State v. Lewis (1954, Fla.) 72 So. 2d 823; 
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Brautigam. v. Mac Vicar, (1954, Fla. ) 73 So. 2d 863; Reid v. Kirk (1971, Fla. 

App) 245 So. 2d 877; Bryant v. Gray, supra. 

In view of the fact that there is no present, cognizable, bona fide 

and direct interest by the nam.ed plaintiffs herein, declaratory relief does 

ot lie. 

1. 	 Should an injunction be issued in a cause when a threatened injury 

has been com.p1eted? 

Equity will not ordinarily assum.e jurisdiction to prevent public 

fficia1s from doing their duty as required by law. The Courts will not 

quire into the discretion of a public official which does not involve some 

llegality or abuse of discretion. 

"The wisdom or policy of official 
action m.ay not be a predicate for 
an injunction when the action taken 
does not involve illegality or a 
palpable abuse of authority amounting 
to illegality. II 
Hathaway v. Munroe (1929, Fla.) 119 
So. 149,150. 

An injunction is defined as "a discretionary equitable rem.edy, prim.arily 

reventive in nature which is designed to protect one from irreparable injury 

y commanding acts to be done or prohibiting their commission. Its object or 

urpose is to preserve an existing state or condition, and to afford relief 

gainst future acts that are against equity and good conscience." 17 Fla. Jur. 

junctions, Section 2. 

The plaintiffs are seeking an injunction ag ainst the alleged m.isuse of 

he powers of the State Attorney pursuant to F. S. 27.04. The nam.ed plaintiffs 

ave been subpoenaed, have testified, are presently not under subpoena to the 

tate Attorney's Office, and all the inform.ation obtained has been released to 

he m.edia: 
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IIWe have no hesitation in saying 
that the temporary injunction 
ordered in this case was i:m.providently 
and erroneously granted. The original 
bill upon which it was predicated 
complained chiefly of acts of trespass 
that had already been accomplished 
when the bill was filed. It is academic 
that injunction is a preventive remedy 
and will never be granted where it 
appears that the acts complained of 
have already been committed. It 
states that, unless the injunction is 
granted, irreparable injury will result 
to complainant without stating any 
facts from which the court can 
determine the irreparability of the 
threatened injury. A bill for 
injunction must state facts clearly and 
unequivocally and not merely conclusions 
of law, or the opinions of the pleader in 
the form of such conclusions of law. II 

(emphas is added) 
Drew Lumber Co. v. Union Inv. Co., 
66 Fla. 382, 63 So. 836,842 (1913); 
in accord: 

Aieberman v. Marshall, 236 So. 2d 120 (1970); Wilkinson v. Woodward. 

(~932, Fla.) 141 So. 313. The Federal Courts have adopted the same 

philosophy as to actions arising out of the Civil Rights Law. Holland v. Purdy, 

(5th Cir. 1972) 457 F. 2d 802; Schack v. Wainwright (5th Cir. 1968), 391 F. 2d 

6108, cert. denied 88 S. Ct. 2078, 392 U. S. 915, 20 L. Ed. 2d 1375; Offner v. 
i 

T--- - ~-l' Inc. (5th Cir. 1967) 376 F. 2d 574. An injunctive cannot prevent 

alleged wrong completed. 

The second major element of injunctive relief is that the parties are 

returned to the status quo. At the present time, the named plaintiffs are not 

der subpoena and a return to the status quo is to place the plaintiffs in the 

ekact situation as they are now or in other terms. nothing will change. 
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"The purpose of an injunction is 

not to take sides or to preserve a 
status quo- which existed at sOIne 
tiIne prior to the controversy. 
Rather, as we stated in Bowling v. 
National Convoy & Trucking Co. , 
101 Fla. 634, 135 So. 541 (193l), 
"'[B]y the status quo which will 
be preserved by prelirn.inary 
injunction is Ineant the last, 
actual, peaceable, noncontested 
condition which proceeded the 
pending controversy... III 

respectfully subrn.itted that the naIned plaintiffs are presently in a 

which is the "last, actual, peaceable, noncontested condition" and the 

suance of an injunction would be an exercise in which nothing is accorn.plished. 

CONCLUSION 

There exists no justiciable controversy by which declaratory relief 

can be granted. 

The naIned plaintiffs herein have no cognizable, bona fide and direct 

interest in this rn.atter and declaratory relief does not lie . 

.An injunction should not be granted where the acts cOInplained of have 

already been conunitted. 

The narn.ed plaintiffs status quo is a position they currently occupy 

and an injunction will serve no useful purpose. 

Respectfully SubInitted, 

STUART SIMON 
County Attorney 
1626 Dade County Courthouse 
MiaIni, Florida 33130 

By
Stanleyc. :s 
- ~-. YS'Y' 

Assist 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

Addendwn to Defendants I MeIrlorandwn of Law was served by Irlail this 

4"'- day of October, 1973, upon Ellis S. Rubin, 407 Lincoln Road, Suite 

ll-A, MiaIni Beach, Florida. 
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IN THE CIRCUIT COURT OF THE 11TH 
JUDICIAL CIRCUIT IN AND FOR DADE 

! ( COUNTY, FLORIDA 
'\ ~ 

~/ .,-'\~.J (.) U. i:: Lt\. 
GENERAL JURISDICTION DIVISION 

Case No. 73-19490 (I. ~ Christie) 

MANUEL ARTIME, CLARA BARKER, ) 

JWT STURGIS, CELIA GONZALES 
IA (SYLVIA) AMENGUAL, ) 

Plaintiffs, } 

)vs. 
o R D E R 

RIClIARD E. GERSTEIN, as State ) 
Att~rney for the 11th Judicial 

uit of Florida, and MARTIN ) 
IS, an Investigator for the 
e Attorney of the 11th ) 

Judicial Circuit, 
) 

Defendants. 
) 

THIS CAUSE came on to be heard upon the motions to 

quash subpoenas duces tecum filed by witnesses LOUIS SALOME and 

RIck ABRAMS. Upon the entire record before the Court, it is 

thereupon 

CONSIDERED, ORDERED AND ADJUDGED that: 

1. The motions to quash subpoenas duces tecum be and 

thei same are hereby granted. 

20 The subpoenas duces tecum be and the same are 

hety quashed. 

! DONE AND ORDERED in Chambers at Miami" Dade County, 

Fldrida, this I? day of October, A.D./t 1973 .. /" 
"J- / :7- /.~ 

.;/~-:=>~ ................~............................ 


CONies furnished: 
Ellis Rubin, Esquire 
Dartiel Neal Heller, Esquire 
Ri~hard E. Gerstein, Esq., State Attorney 
St~art Simon, Esq., County Attorney 
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~ 
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IN THE CIRCUIT COURT OF THE ELEVENTH 

JUDICIAL CIRCUIT OF FLORIDA IN AND FOR 
DADE COUNTY GENERAL DIVISION 

NO. 73-19490 (Judge I. G. Christie)~ 
MANUEL ARTIME, CLARA BARKER, 
JANET STRUGIS, CELIA GONZALEZ, 
and THANIA (SYLVIA) AMENGUAL, 

Plaintiffs, 

vs. ORDER 

RICHARD E. GERSTEIN, as State 
Attorney for the llth Judicial 

Circuit of Florida, and Martin Dardis, 

an Investigator for the State Attorney 

of the 11th Judicial Circuit of Florida, 


Defendants. 

RECOliED 

JUL 2 1914 

RICHARD P. BRINKER 
CLERK 

THIS CAUSE came on to be heard upon the Defendants I Motion to 

Dis:miss the Plaintiffs I Co:mplaint for Declaratory Judg:ment and Damalges 

and upon Plaintiffs I Motion for Te:mporary Injunction. The Co:mplaint, 

which was framed as a class action (class action was dis:missed by O~der 

of this Court on October 11, 1973), seeks to enjoin the State Attorney fro:m 

allegedly abusing his subpoenae power pursuant to F. S. 27.04. The 

Plaintiffs further seek a declaratory judg:ment, pursuant to Chapter 86 

of the Florida Statutes, as to their rights under F. S. 27.04. The Court, 

having thoroughly reviewed the Court file, the pleadings, the extensive 

:me:moranda of law sub:mitted and the benefit of testi:mony offered at a 

partial hearing for a te:mporary injunction on Septe:mber 13, 1973, and being 

otherwise fully advised in the pre:mises, finds the Co:mplaint and voluntary 

amend:ment thereto, when viewed in a light :most favorable to the Plaintiffs, 

fails to state a clai:m upon which judg:ment for a declaratory judg:ment, 

pursuant to Chapter 86 of the Florida Statutes, can be granted. 
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The Court further makes the following findings and conclusions: 

1. The named Plaintiffs are not presently under subpoenae 

to the State Attorney!s Office pursuant to F.S. 27.04 and as such: 

(a) The Court cannot enter a declaratory judgment 

which would be at this time academic~ moot or theoretical as to the issue 

of this matter; and 

(b) The Plaintiffs have no present cognizable~ bona 

fide, and direct interest in the relief sought and as such lack standing in 

this matter, and therefore, they cannot obtain a declaratory judgment from 

this Court; and 

(c) Lacking a justiciable controversy, the Court is not 

etnpowered to issue a declaratory judgment. 

2. Injunctive relief cannot lie in that the alleged threatened 

wrong complained of has been completed. 

3. Injunctive relief, which seeks to return an individual to the 

status quo, would not lie in the case sub judice in that the named Plaintiffs 

are presently in a position which is the last actual, peaceable, nonconteiSted 

condition prior to the alleged threatened wrong and an injunction at this time 

would have no effect. 

4. Injunctive relief cannot lie in that the named Plaintiffs harve 

failed to demonstrate irreparable injury in that the alleged threatened wrong 

complained of has been completed. 

5. This Court, in view of the lack of standing of the named 

Plaintiffs, need not address itself to the merits of this cause. 

~H 8715 pc1378 
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/ 

It is therefore, 


ORDERED and ADJUDGED that: 


1. The Defendants I Motion to Dismiss is hereby granted; and 

2. The Plaintiffs I Complaint for Declaratory Judgment and 

Damages stands dismissed with prejudice. 

DONE and RDERED in Chambers at Miami, Dade County, Florida, 

this.;).(' day of .JJ~~~==-, 1974. 

Copies furnished to: 

C;,"Ellis S. Rubin, Esquire 
r;'""L. ,/ ~" 407 Lincoln Road 

Suite 11-A 
Miami Beach, Florida --""";1-

Stanley B. Price, Esquire 
Assistant County Attorney 
1626 Dade County Courthouse 
Miami, Florida 33130 
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