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vention and Control ~ c t ' o f  1970,. 8s 202, 
-UP~ITED STATE& of merica,  ~ppell* 401(a) ( I ) ,  (b) (1) (A), 406, 21 U.S.C.A. 

V. + . §I 812, 841(a)(1), (b) ( l ) (A) ,  846. 
Ariel POMARES and Antodia ~ & a ~ & ,  . 2. Criminal Law -632 . 

* ~efenrnts- ellan ants. . It was within discketion of trial 
NO. 1127, Docket 7&qg.  judge, w h ~  was .prpent at, pretrial con- 

fer&ce durin which Assistant United 
united states Second aurt Circuit. Of Apmsv - stated * t t o r f i & t t e d  t ~ a t  be &uld not 

' use defendant's written statement, to ad- . 
Argued June 14,1974. .. 

S '  

Defendants were 'co\nirkted in the 
United States ~ i s t r b i  Court fof ,tHea 
Southern District of New Yorli, Dudley 
B. Bonsal, J., of consp'iracy ta distribute 
narcotics and to possess thetn%th in- 
tent to distribute, aad yritb di&ibution 
of apgroximateljr seven kilogranyl pf co- 
caine, and they appanletl. ??he Court of 
Appeals, Lumbard, Circuim Jqdge,,.hgd 
that ruliqg that confr)ssion of defeqdant' 
was .voluntary was proper, apd that i t  
was within discretioh of trial. judge .to 
admit testimony as  to earlier oral cvn- 
fession after Aksistant United states At- 
torney stated that he would not use sub- 
sequent written confession. 

Affirmed. 

1. Criminal Law &551@) 
Confession of defendant, who was 

convicted. of various ndkcotics offenses, 
was not shown to have been insoluntary 
where circumstanoes dtd not disclose any 
overbearing 'on part of gdvernment 
agents, there was lio dispute that after 
,arrest Wendant was adtised three 
times in hismative language of his con- 
stitutional rights, his resbonse indicated 
that he understgod them, therg was no 
evidepce that &fendant was subjected to  
any'threats or protracted interrogation, 

- no seecific promises were made by g@ 
ernment agents to defendant, and whme 
defendant was an intelligekt, experi- 
enced,buginessman who was fully aware 
of the situation, having been in&rmed 
by federal agents thap he >ad been ar- 
rested for violating t* federal narcdtics 
laws. 9omprehensiW& Drug Abuse Pre- 

I 

mit +e&imonp as t o  earlidr oral. confes- 
sion. a 

3. Briminal Law -852 , s 
' ' ~ o d r n m e n t  cbulp not 'be said to * 
have waived its ~ i g h t  to ifitroduce &ior 
o r 4  Jbnfebsion, .after having stated a t  
pr$.rial conference that i t  woyld not use 
subsequept written colifession, where 
government only lea?ned a about such 
prior oral stat ent a t  t+al, when fedir , 
era1 agents a g v e d  from Puerto Rico 
and infofied prosecutor that  t w e  ha& 
been an earlier oral confession.^ ' 

$ancroft Littlefield, J;., Asst. U. S. 
Xtty. (Paul J. Curran, U.S. Atty., S. D. . 
N. Y., and S. Andrew Schaffer, Asst. U. . 
S. Afty., on $.he brief)) fo~appellee. 

Henry J. Boitel, yew Yprk City 
(Barry L. Gatber, Miami, F h ,  aqd 
Abraham H. Brudsky, Neb  York City, 
on the brief), for defendants-appellants. 

' * 
. ~ e f o r e  L?JMBARD,*HAYS and  TI^ 

BERS, Circuit Judges. 
\I. 

ee 

LZFMBARD, Circuit Judge: 
After a f ive-dy trig1 in'the Southern 

~ i ' s t r i c t  before h d g e  @onsal and a jury, 
Ariel Pomares and Antonio Vjxinna 
were*convicted on January 14, 1974 on 
both counts of ah' i d i a m e n t  which 
charged them witX conspiracy to dist8ib- - 
ute narcotics and qossess them .with i n -  
tent to*rlistribute, and with the distribu- ' , 
tion of approximately seven kilograms of 
cocainer 21 U.S.C: $8 812, 841(@(1), 
84l(b) (1) (A)," and 846.. Pom&res was 
sentenced t$ concbrrent t d m s  of five 
years'on each cowt,  to be f&llowediby a 

' special parole t e r n  of three ,year& Ve- , 
ciana received cpncurrent ten& gf im- 

% 
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prisonment of seven years on each count, 
also to be followed by a special parole 
term of three years. 

On appeal, the defendants make sever- 
al points, the two principal ones being 
that Pomares' confession to government 
agents was involuntary and that the 
government waived its right prior to 
trial to introduce into evidence portiins 
of Pomares' confession. We affirm. 

The evidence at  trial established that 
the two defendants, along with a co-con- 
spirator who pleaded guilty, Augustin 
Barres, organized a cocaine smugglhg 
ring whieh succeeded in smuggling 
twenty-five kilograms of pure cocaine 
into the United States from Bolivia be- 
fore Barres was finally arrested while 
delivering seven kiJograms to an under- 
cover agent on July 23, 1973. Barres' 
role in the conspiraog was to help fi- 
nance the purchase of the cocaine. ve- 
ciana was responsible for travelling, to 
Bolivia, purchasing the drugs and ddiv- 
ering them to Bolivian diplomats who 
then smuggled them into the United 
States, while Pomares had the task of 
arranging sales in the United States. 
All three were experienced businessmen 
who had fled to Florida from Cuba after 
Castro had come to power. 

After Barres' arrest, he agreed to 
cooperate with the government. On the 
basis of information which he provided, 
Veciana was arrested ia Miami on July 
24, 1973 and Pomares was arrested a t  
his home in PuMo Rico on July 29, 
1973. 

Upon his arrest, Pomares was advised 
of his rights in Spanish by Special 
Agents Pinol and Amador. He was then 
taken to the Drug Enforcement Admin- 
istration office in San Juan where, prior 
to questioning, he wqs again advised of 
his rights by Agent Pinol. After being 
advised of his rights on each of these oc- 
casions, Pomares was told that he faced 
heavy penalties for his smuggling activi- 
ties, that he was his own bes.t lawyer, 
and that the wisest course of action 
would be to cooperate with the govern- 
ment rather than exercise his right to 
remain silent. Pomares agreed to coop- 

erate, and confessed twice. On the sec- 
ond of these occasions, Agent Pinol took 
handwritten notes of what was being 
said. These notes were eventually put 
into the form of a typewritten report 
and introduced as an exhibit in the sup- 
pression hearing held by Judge Bonsal 
to determine t#e admissibility of Po- 
mares' confession at  trial. Judge Bonsal 
ruled that Pomares' confession was ad- 
hissible. i 

On October 4, 1973, during a pretrial 
conference, the attorney for Veciana 
raised th*e issue of "a potential sever- 
ance problem under Bruton since one of 
the defendants [Pomares] did give a 
statement and the other one [Veciana] 
did not." Assistant United States At- 
torney Bannigan responded: "I can re- 
solve that right now. We will not use 
the statement." 

At trial, the government took the posi- 
tion that it had only waived use of the 
written statement in order to avoid the 
Bruton problem, but that it had recently 
learned that Pomares had made an ear- 
lier confession, and that Special Agent 
Pinol was prepared to testify as to this 
earlier oral cbnfession. Defense counsel 
objected that the government had 
waived its right to introduce any confes- 
sion and in any event both confessions 
were essentially one and the same, hav- 
ing been obtained within no more than 
three hours of each other on tIie same 
day. Judge Bonsal concluded that the 
waiver did not reach to the earlier oral 
confession. In order to avoid any Bru- 
ton problem, however, the court ruled 
that only those portions of Pomares' 
confession could be introduced whieh 
dealt with events after Veciana had de- 
livered the last shipment of cocaine. 
Thus so much of the statement as was 
admitted in evidence made no mention . 
of Veciaqa or any transacti-s in which 
he participated. 

I. 

On appeal, Pomares and Veciana 
lhaintain that Pomares' confession was 
involuntarily obtained and therefore 
should not have been admitted in evi- 
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dence. They argue that the comments 
of the special agents who arrested Po- 
mares that he faced sqvere penalties, 
that he was his own best lawyer, and 
that fuIl cooperation with the govern- 
ment would be the best course were im- 
proper and coerced the defendant into 
confessing. 9. 

We emphasized in United States v. 
Ferrara, 377 F.2d 16, 17 (2d Cir.), cert: 
denied, 389 U.S. 908, 88 S.Ct. 225, 19 L. 
Ed.2d 225 (1967), that 

the test of voluntariness [ ~ f  a con- 
fession] is whether an examination of 
all the circumstances discloses that the 
conduct of "law enforcement officials 
was such as to overbear [the defend- 
ant's] will to resist and bring about 
confessions not freely self-determined 
. . . !' Rogers v. Richmond, 365 
U.S. 534, 544, 81 S.Ct. 735, 741, 5 L. 
Ed.2d 760 (1961) . . . . 
[I]  The circumstances here do not 

disclose any overbearing on the part of 
government agents. There is  no dispute 
that after his arrest and prior to making 
his oral confession, Pomares was advised 
three times in his native language, 
Spanish, of his constitutional rights and 
@ response indicated that he understood 
them. The Miranda warning was given 
twice a t  his house after his arrest, once 
by Agent Amador and once by Agent Pi- 
nol, and the third time at  the Drug En- 
forcement Administration office by 
Agent Pinol. 

Nor is there any evidence that Po- 
mares was subject to any threats, physi- 
cal coercion, or protracted interrogation. 
Indeed, his arrest and arraignment, oc- 
curring on a Sunday, were carried out in 
an expeditious fashion. He was arrest- 
ed a t  approximately 12:15 p. m., brought 
to the Drug Enforcement Administra- 
tion office by 1:30 and arraigned before 
the Chief Judge for the District of 
Puerto Rico a t  the Chief Judge's home 
between 4:00 and 5:00 p. m. the same 
day. See bnited States v. Drummond, 
354 F.2d 132, 144 (2d Cir. 1965) (en 
bane), cert. denied, 384 US.  1013, 86 S. 
Ct. 1968,16 L.Ed.2d 1031 (1966). 

No specific promises were made to 
Pomares. He was simply informed that 
i t  would be to his benefit to cooperate. 
Sucp statements by law enforcement of- 
ficials have not been considered over- 
bearing. See, e.g., United States v. 
Williams, 479 F.2d 1138 (4th Cir.), cert. 
denied, 414 U.S. 1025, 94 S.Ct. 452, 38 
L.Ed.2d 317 (1973); United States v. 
Glasgow, 451 F.2d 557 (9th Cir. 1971). 
In United States v. Ferrara, supra, 377 
F.2d 16, we held that the confession was 
voluntary even though federal agents 
had gone beyond simply urging the de- 
fendant to cooperate and had promised 
that he would be released on bail if he 
confessed. See also United States v. 
Bailey, 468 F.2d 652, 672-674 (4th Cir. 
1972); aff'd on other grounds, 480 F.2d 
518 (6th Cir. 1973) (en banc). 

Finally, i t  cannot be overlooked that 
Pomares is an intelligent, experienced 
businessman, aged 37 years, who was 
fully aware of his situation, having been 
informed by the agents that he had been 
arrested for violating the "Federal Nar- 
cotics Law!' Indeed, the record reveals 
that he was already aware a t  the time of 
his arrest that his coconspirator, Barres, 
had been arrested. In light of all the 
circumstances, Judge Bonsal was correct 
in ruling that Pomares' confession was 
voluntary. 

Surely, i t  is the duty of law enforce- 
ment officers to assemble all available 
evidence relating to the commission of a 
crime and this includes such information 
as a participant may be willing to give. 
Having fairly and fully advised Pomares 
of his constitutional rights, as required 
by Miranda, the agents were free to dis- 
cuss with Pomares the reasons why he 
should cooperate. I t  was quite proper in 
the course of such discussion to mention 
the situation which Pomares faced and 
the advantages to him if he assisted the 
government. The agents stated facts ; 
they made no misrepresentations. Noth- 
ing the agents were shown to have said 
or done was unfair or overreaching. 
There was every reason for the agents 
to act as they did; their conduct did not 
violate the letter or the spirit of the 
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holding of the Supreme Court in Miran- 
h. 

[2] The appellants' argument that 
the government waived its right to use 
Pomares' confession in evidence is also 
without merit. Judge Bonsal, who was 
present at  the pretrial conference a t  
which thg waiver was made, concluded 
that the waiver was not intended to go 
so far  as to include the prior oral con- 
fession. In any event, it was within the 
discretion of the trial judge to admit 
testimony as to this earlier oral confes- 
sion, and under the circumstances i t  was 
not an abuse of discretion to do so. 

[3] Moreover, i t  is difficult to see 
how the government could have waived 
its right to introduce this prior oral con- 
fession, since i t  only learned about # a t  
trial when Agent Pin01 arrived from 
Puerto Rico and informed the prosecutor 
that there had been an earlier confes- 
sion. 

Nor could the defendants have been 
surprised by the use of the confession a t  
trial since they were already fully aware 
of the substance of the admissions made 
by Pomares, which he had never denied. 
In fact, the defendants had ample oppor- 
tunity to challenge the admissibility of 
Pomares' confession a t  a suppression 
hearing conducted during the trial and 
did so. At the conclusion of that hear- 
ing Judge B o n d  held that Pomares' 
confession was admissible. 

Under the circumstances which dis- 
close neither bad faith on the part of the 
government nor surprise to the defend- 
ants, there is no reason to conclude that 
Judge Bonsal abused his discretion in 
admitting testimony regarding Pomares' 
oral confession. See United States v. 
Cirillo, 499 F.2d 872, 881-883 (2d Cir. 
1974). I t  is particularly noteworthy 
that Judge Bonsal took great care to 
comply with the Bruton rule by having 
excluded those portions of Pomares' con- 
fession dealing with Veciana. 

The several other arguments urged by 
Pomares and Veciana on appeal are also 
without merit. 

UNITED STATES of America, 
Plaintiff-Appellee, 

V. 

Donald F. BETTENHAUSEN and Bernice 
A. Bettenhausen, Defendants. 

Appellants. 
Nos. 73-1426, 73-1427. 

United States Court of Appeals, 
Tenth Circuit. 
July 1, 1974. , 

After first trial resulted in inability 
of jury to agree on a verdict, defendants 
were retried and convicted in the Dis- 
$rict Court for the District of Kansas, 
Frank G. Theis, J., of making an income 

.tax return containing written declara- 
tions not believed to ))e true and making 
and using false writ,ings to substantiate 
improper deductions Cmnd they appealed. 
The Court of Appeals, Holloway, Circuit 
Judge, held that venue in the district of 
Kansas was proper; that trial court 
properly refused to submit issue of one 
defendant's sanity;, that evidence relat- 
ing to issue of sanity developed a t  first 
trial did not effect the issue at  second 
trial; that defendants were not denied 
right to speedy trial ; that statements 
made by defendants to IRS agents were 
properly admitted ; that defendants 
were properly charged for each false 
document submitted ; and that evidence 
sustained the convictions. 

Affirmed. 

1. Criminal Law -113 
Venue for trial of defendants who 

were charged with having made and 
subscribed to income tax returns in 
Kansas, but who filed their returns in 
Texas, was proper in the district of 
Kansas. 18 U.S.C.A. 5s 2, 1001; 26 U. 
S.C.A. (I.R.C.1964) 5 7206(1); U.S.C. 
A.Const. art. 3, $! 2; Amend. 6 ;  Fed. 
Rules Crim.Proc. rule 18, 18 U.S.C.A. 

2. Criminal Law -625 
If any informaton coming to the at- 

tentiob of the court raises a bona fide Affirmed. 


