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THE COURT: Good evening,  Mr. Sercne. 

M R .  BARONE: Good e v e n i n g .  

THE COURT:  Is the  defendant ready? 

MR. BARONE: No, I a m  not  ready.  

THE COURT: Is the S t a t e  ready? 

MR. MISHKIN: The S t a t e  i s  ready .  

MR. BARONE : Judge, I .would i n d i c a t e  

t o  the Court t h a t  I have a copy -- I b e l i e v e  I have 

a copy -- i n  f a c t ,  I am sure  of -- of the  a f f i d a v i t  

f i l e d  h e r s  and I would submit t o  the Court that 1 

feel i t  would be  subject t o  a v a l i d  motion t o  quash. 

I would like an opportuni ty  t o  

p r e p a r e  a written motion t o  submit t o  the a f f i d a v i t  

i t s e l f  which is t h e b s s i s  of t h e  charge here. 

THE COURT: That w i l l  be  d e n i e d .  

M R .  BARONE : Pardon me? 

THE COURT: You want t o  f i l e  a 

:gr i t t en  motion? 

MR. BARONE: Yes, Judge. 

THE COURT: 1 d o n ' t  know. Den ied .  

M R .  BARONE: Your Honor, I would also 

i n d i c a t e  t h a t  the  -- I do& know hov many w i t n e s s e s  

the State h a s ,  b u t  I see a l o t  of people here. 

- - -- 
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And, of course,  I r e a l i z e  I an n o t  

e n t i t l e d  t o  any discovery at  t h i s  t ime;  but t h a t  $ 8  

why I say, when I read the affidavit, I thought there 

would be  on ly  at t h e  most the p o l i c e  o f f i c e r  here ,  

since t h i s  was based on h i s  a f f i d a v i t ,  and probably 

another w i t n e s s .  

and Mr. Lemon, 

your Hoaor. 

But i f  the State  has -- 
THE COURT: They may not a11 t e s t i f y .  

Swear the witnesses, 

A l l ,  w i t n e s s e s  s t e p  up, Mr. N i e v e s  

s tand  up.  

Nieves and Lemon. 

Any o f f i c e r s  involved here? 

M R .  MISHKIN: No officers are p r e s e n t ,  

THE COURT: Swear the  w i t n e s s e s .  

(Thereupon a l l  w i t n e s s e s  

p r e s e n t  were duly  sworn.) 

THE COURT: Any w i t n e s s  t h a t  i s  n o t  

t e s  t i f g i n g ,  please leave the Courtroom. 

Who i s  g o i n g  to be f i r s t ?  

MR. M I S H K I N :  M r .  Nieves w i l l  be 

f i r s t .  
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- Have t h e  other gentleman s t e p  %,a:. 

Mr. Lemon, p l e a s e  s t e p  outside. 

THE COURT: Do you speak English? 

M R .  NIEYES: A l i t t l e  b i t .  

M R .  M I S H K I N :  I would j u s t  i n d i c a t e  

t o  t h e  Court that I was unable  t o  converse with him 

outside w i t h o u t  an i n t e r p r e t e r .  

THE COURT: We w i l l  see how w e  do. 

THEREUPON: . " 

. - LUCIAN0 NIEVES 

was called as a witness on b e h a l f  of t h e  S t a t e  of 

F l o r i d a  and, having been previously duly sworn, was 

examined and testified through the  aid of an 

i n t e r p r e t e r ,  Manuel Yanez, as f o l l o w s :  

DIRECT E , Y W Z N A T I O N  

BY MR. MZSHKXN : 

Q Please state your name and your address 

A Luciano Nievss. 

THE COURT: Where do you l i v e ?  

THE WITNESS: 6038 S o u t h v e s t  24:h 

S t r e e t .  

BY MX. MZSHXZN:  

Q Now, on March 20th, 1 9 7 3 ,  d i d  anp- 
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t h i n g  unusual  happen to you? 

A Of course,  1 received a h i t  with a 

c h a i r .  

Q Where were you a t  t h i s  t i n e ?  

A 1 was s i t t i n g  down i n  a restaurant 

i n  Bersayas Restaurant on 8th Street .  

THE COURT: Whereabouts on 8 t h  Street?  

THE WITNESS: Southwest 8th Street 

and 36 th Avenue, , . 

BY M R .  M I S H K I N :  

Q What were you doing i n  the restaurant? 

A I was h a v i n g  my l u n c h .  1 was 

i n v i t e d ,  A gent leman with us r i g h t  now. 

0 J u s t  the two of you s i t t i n g  t h e r e .  

Now, would you please  t e l l  the  C o u r t  

exact ly  what happened a n d  the o r d e r  t h a t  i t  

happened w h i l e  you w e n  s i t t i n g  t h e r e .  

THE COURT: Are you on t h i s  c a s e ?  

UNIDENTIFIED OFFICER: Yes, s i r ,  

THE CO'rlRT: The p o l i c a m e n  j u s t  got 

h 2 r e .  

Would yon o f f i c e r s  p lease  s t e p  

o u t s i d e .  
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STliX WITHESS: I happened by to my 

f r i e n d ,  I t o l d  before t o  have l u n c h  i n  the restaurant.  

eating and we have already f i n l s h e d  We were there 

our lunch. 

Then came t h i s  s u b j e c t  (indicating). 

MR.. MISHKIN: I n d i c a t i n g  the 

defendant -for - t h e  record. . G .  

THE WITNESS: He took 

myself say noth ing .  H e  took an i r o n  

said n o t h i n g .  
- ,  

He took . . the:chair and 

( i n d i c a t i n g ) .  

M y  friend when he saw 

he s t e p p e d  u p .  , , 

And I hear a cry. 

BY MR. MISMKIN: 

After he h i t  you w i t h  

d i d  he d o  anything e l s e ?  

the chair  

chair .  

hit 

the 

the 

A He screamed. 

Q Who screamed? 

A The man (indicating). 

Q F i n i s h e d  what? 

THE C 9 U R T :  Screamed what? 

and 

Myself 

here 

a c t i o n ,  
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THE WITNESS: "I as going to kill 

you any place I see you." 

BY MR. M I S H K I N :  

Q H e  s a i d  something i n  h i s  testimony 

about a p i s t o l .  

A H e  took,  have a pistol here ( ind icat ing  

and when my f r i e n d  s t a n d  up,  he want t o  h i t  my 

f r i e n d  . ) .. 

H e  h i t  my f r i end;  and he told m e ,  

"I want ta k i l l  you. 1 am going t o  kill you." 

that t i m e ?  

A 

Q 

( i n d i c a t i n g ) ?  

A 

to  k i l l  you? 

And where was the pistol pointed  at 

Right here ( ind ica t ing ) . '  

It was pointed at him right there 

Here ( i n d i c a t i n g ) .  

THE COURT: Why does t h i s  man want 

THE WITNESS: I don't know. I don't 

know why. I d o n ' t  know he .  

THE COURT: How l a n g  have you known 

R i m ?  

THE WITNESS: E x a c t l y  from t h e  day 
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h e  h i t  me w i t h  t h e  c h a i r .  

Q Did you ever  see him befo re  he h i t  

you w i t h  the c h a i r ?  

A Never in my life. 

THE COURT:  Why d i d  he h i t  you with  

the chair? 
, , 

THE WITNESS: I d o n ' t  know. It would 

be maybe he's crazy.  Maybe he's a drunk. 

THE COURT: Was he drunk? 

THE WITNESS: I d o n ' t  know. 

THE C OURT : Where that, the  

Diner? Was t h i s  in the T r i o  D i n e r ?  

MR. BARONE: No, Judge. 

THE COURT: Where d i d  t h i s  happen? 

36th and the T r a i l .  

What is the name t h e  -- Bersayas .  

Which s i d e  of the s t r e e t  i s  that  an,  

north or south? 

THE WITMESS: South .  

THE COURT: South s i d e ?  

THE WITNESS: Sou thwes t  8th S t r e e t .  

THE C O U R T :  'I know that. A l l  r t $ ~ t .  

- 
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MR. E.iISHICIN: I have two a d u h t i o n a l  

q u e s t i o n s ,  i f  I may, your Honor. 

BY MR. M I S H K I N :  

b e i n g  h i t  w i t h  

A 

was broke. My 

Q 

If m, what? 

A 

What i n j u r i e s  d i d  you sufhr from 

the  c h a i r ?  

Right here ( i n d i c a t i n g )  . My head 

h e a d .  
, . 

DFd you require any medical  a t t e n t i o n ?  

Yes. . 

THE 

you do? 

THE 

THE 

know they have 

any t h i n g ?  

T H E  

THE 

the 

TnE 

COURT:  What kind of work do 

. . 
' " 

WITNESS: I am operste d r i v e r .  Now 

COURT: Are you in the Union?  

WITNESS: Y e s .  

COURT: Operating e n g i n e e r ?  

WITNESS: Operate. 1 d o n ' t  

nane of e n g i n e e r .  

COURT: Operating eng inezr .  

H e  does not  work w i t h  you or 

THE WITNESS: No. 

MR. 

Q D i d  a11 t h i s  happen  in Dada County? 
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I a d d i t i o n a l  t e s t imony  a t  thLs time. You can a c t  a s  

you wish .  

MI. MISHKIN: I f e e l  t h a t  I have 

1 showed more than probable cause for -- I withdraw 

t h a t ,  i f  I may. I c a l l  the  o t h e r  w i t n e s s .  

THE COURT: You had b e t t e r  ff you 

want t o  go any more w i t h  t h i s .  

THEREUPON : , . i. .. 

MICHAEL LEMON . .  . . 

was c a l l e d  as  a w i t n e s s  on behalf  of  t h e  State of 

F l o r i d a  and, having been prev ious ly  duly  sworn, w a s  

examined and t e s t i f i e d  as fo l lows:  

I D I R E C T  EXAMZNATION 
I 

BY MR. H I S H K I N :  

Q Please s t a t e  your name and address 

I for t h e  record. 

A My name i s  Michael Lemon, 1 1 5 1 0  

Southwest 4 0 t h  Street. 

Q Were you e a t i n g  l u c c h  on Merch 20th 

w i t h  M r .  Nieves who was j u s t  in C o u r t ?  

A Yes. 

Q Please  t e l l  the Court what happened 

1 d u r i n g  l u n c h .  
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-- - -- 1e 

MR. BARONE: Well, t h a t  i s  aPT. 

HR. MISHKIN: I w i l l  point out t he r e  

were two d e a d l y  weapons: a p i s t a l  and a c h a i r .  
.B- 

THE CDURT: f am g o i n g  to bind him 
4 - - 

9 over an a s s a u l t  and  b a t t e r y .  

MR. BARONE: X t h i n k  there i s  a 

question of i d e n t i f i c a t i o n .  ' They have never seen 

t h i s  man. Thsy have g i v e a  no  reason for t h i s  

alleged a t t a c k .  I mean, there could be an acc idsnt -  

THE COURT: I am sure there is 

s o m e t h i n g  but i t  i s  not before the Court as far as 

a n y  m o t i v e  o r  e n y t h i n g .  

MR. BARONE: They have never  seen 

this man before, if this is t h e  man. I -- 
TKE COURT:  A r e  Y O U  sure t h i s  i s  

t h e  mzn? 

MR. LEMON: Yes. 

THE COURT:  Row d o  you lcnow? 

1tR. LEMO1T: Xell, when 1 g e t  t h e r e  

ta the r e s t a u r e n t ,  he  w a s  h a v i n g  Punch w i t h  somebody 

there  . 
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---- - 1 7  

hav ing  l u c c h  w i t h  h i m  and k i n d  of say h e l l o  t3 h i m .  

He f i n i s h e d  h i s  lunch and I guess he 

w a s n ' t  out because  1 was n o t  f a c i n g  t h e  door when 

h e  w e n t  o u t .  

T I E  COURT: How can  you be sure c h i s  

is t h e  same f e l l o w ?  

MR.' LEMON: - Well, h i s  d e s c r f p t i o n ,  

y o u r  Honor,  and t h e  hair and -- . t h i s  f e l l o w ,  I cannot 
. . 

be mistaken. . . 

MR. M1SHKIP.T: You had an o p p o r t u n i t y  

to look at h i m ?  

FIR.  LEMON: Y e s .  Mell ,  b e f o r e  and 

a£ ter . 
When I walked  i n t o  t h e  restaurant, 

he happened to be t h e r e ,  and d u r i n g  t h e  i n c i d e n t ,  

youknow, 

MR. BARONE: Let me ask t h i s  man 

a c o u p l e  of q u e s t i o n s ,  

'13iE COURT: Go ahead .  

MR.  BARQNE: Mr, Lemon, were you 

p r e s e n t  when t h i s  gentleman w a s  arrested? 
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i or about t h e  premises, to your knowledge? 

1 MR. LEMON: I have no knowledge,  

MR. BARONE: So you do n o t  know how 

he came to be arrested; do you? 

M R .  LEMON: I d o n ' t  know, 

M R .  BARONE: In f a c t ,  you d o  not know 

I what day, when he w a s ,  in fact, arrested;  do you? 

! -. MR. LEMON: I have no idea. 

MR. BARONE: Before t h i s  hearing 

I hare, o f  course, you said you had never seen him 

before or ever knew who he was b e f o r e ;  Is that 

c o r r e c t ?  

MR. LEPION: Y e s .  

1 MR. BARONE: So you c e r t a i n l y  had no 

3 a y  of knowlng what his name was; is that correct?  

MR. LEMON: I have no  way, y e s .  

M R .  BARONE: A l l  r i g h t .  

M R .  MISHKIN: Okay. No further 

ques t  i o n s .  

I THE COURT: Well, the Court is going 
I 
I to biod h im t o  t h e  County Court. 

I MX. M I S H K I N :  The S t a t e  w i l l  no a c t i o n  
1 

I a l l  charges at t h i s  time. 
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THE COURT:  No a c t i o n ?  

MR. MXSHKIN:  No a c t i o n ,  your Honor, 

I a m  n o l l e  prossing i t  so I w i l l  n o t  have to n o l l e  

prosse it in C o u n t y  C o u r t .  
Tr 

THE COURT: I have already bound it 
\\ 

over. Do you what you want to. 

your Honor. 

. . 
MR. MISHKIN: Okay. Thank you, 

. . 5 ' .>. , ' 

(Thereupm the hearing 

was conc luded  .) 
I , . .  

4 , < & *  . - . J . _  
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that  the foregoing transcript ,  pages 1 through 19 ,  is 

a true  and correct transcr ipt  of the  testimony taken 

and p r o c e e d i n g s  had i n  the above cause o f  STATE OF 
. I 

FLORIDA versus VALENTIN HERNANDEZ, Defendant , case 

number 73-05451 ,  heard de fore the Honorable Arthur 

Maginnis, Magistrate, on March 29th ,  1973,  i n  the 

Magistrate% Court i n  and f o r  Dqde County,  Florida.  

Dated M i a m i ,  Dade County, F l o r i d a ,  

t h i s  &?.&/d , 1973. 
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