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1 PRO C E E D I N G S-----------~ 

, ", ~.-~ 

~.~ 

'~
2 THE DEPUTY CLERK: United States of Americ~ v. 

.. 

=.~ 

~~~ 3 Guillermo Novo Sampol, Crim~nal No. 78-367. 
"~'~.~1 

rt~\i ....-"". 
~;~~ 

I
'-.. 4 Mr. Barcella, Mr. Feldman and Mr. Brown re)resent 

5 11 the Government. Mr. Goldberger represents thedefen:iant • 

.~' 

:1, 

~'f" 

6 Mr. Carrington and Mr. Kadon are her~ for ~he Pro

:r'} 7 bation Office. 

.".! .: 

~f;~f 8 THE COURT: All right. Have the defendant come 
-,;<"" 

(. 

~' . 9 forward. 
i"~;: 

10 [Guillermo Novo steps forward accompanied by his 

II attorney, Mr. Goldberg.] 

12 MR. GUILLERMO NOVO: Yes, Your Honor. 

13 THE COURT: You are before the Court this norning 

14 11 for puroses of sentencing, but, first, Mr. Goldberger has 

15 11 presented a moticn to the Court for reassignme~t of this 

16 11 proceeding to anc ther court for purposes of se"1tenc.ing. 

17 1I Hr. Goldberger, what do you wish to ;;ay beyond 

18 11 what you have already said not only in connection witn this 

19 11 motion, but in connection with an earlier motion? 

20 MR. GOLDBERGER: Nothing really, Judge, exc~pt 

21 11 j ust for the record to indicate that 1 think the Judg" is 

22 1I just a human bein8 like anybody else, and it would be most 
\ 

23 11 difficult for Your ~onor, cogsidering Your Honor sent {nced 

24 11 this defendant to two life sentellces in the first cas'~, only 

2.1) to be able to consider the perjury count now and put ilside 

I 
I 

,1 

1: 

li 
", 
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1 11 the cases involving the murder case. 

2 11 1 would suggest to the Court that it might be better 

;~ 

.~ 

3 that this Court send this case to another judge for sentence 

~ 

'~ 

-; 

l' 
\ 4 in regard to, the perjury count, so that can be decided inde

~~ 

5 11 pendently, free of any possible taint that the Judge uight 

" 6 have in his mind from all the factors that he has heard. 

7 THE COURT: Do you think 1 exhibited any ta.:.nt 
~ 

-' 
~.~ 8 or any bias during the last proceeding? 
~ -, 
.-; 
,-. 9 MR.. GOLDBERGER: 1 think, Judge, without getting 

., 
·,1
.' 
~'i 

JO into personalities - 1 think that you exhibited only the 
~ 

1 

11 natural bias and prejudice of aman that or a judg~ that 

12 11 felt that the defendant was guilty based on the fact you 

~ ( 13 said at the previous sentence proceeding the defendant: was 
,~ 
1 

14 11 guil ty, and' 1 think it is very hard for aman to put t hat 

15 11 out of his mind, what he may truly and honestly feel. 

16 11 The j ury has spoken in this case t and 1 thirk it 

17 11 is difficul t for Your Honor to put out of his mind Whé t Your 

18 11 Honor felt before and what Your Honor heard based on the 

19 1I first case. 

20 THE COURT: Well, 1 don't want to labor the point, 

21 11 but other than the generalit ies that ye-u expressed, can you 

22 /1 point to anything specific? 

23 MR. GOLDBERGER: No., Judge, 1 have nothing tl1rough 

24 11 the record of this past proceeding in order to elaborate 

2S I¡ on the motion that we have made. 
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11 1 feel that Mr. Novo is entitled to 'be sente:lced 

11 by another judge, and that is the moticn we fi1ed. 

~ 

~ 

~ (, \: 
~ 

~ 

11 the Court 

THE COURT: Very well. The motion is denied. 

No~, Mr. Novo and Mr. Goldberger, Mr. Novo is before 

this morning for purposes of sentencing, and he 

was found guilty by a jury after several hours, ~t least 

several days of considered and intelligent deliberatiol as 

11 far as 1 can perceive, guilty of two ccunts of the ind Lctment, 

11 charging Mr. Novo with false dec1arations under Title 18, 

11 false declarations before a grand jury under section 1523 

11 of Title 18, United States Codeo 

11 Mr. Go1dberger, is there anything you want t) say? 

'. 

11 

MR. GOLDBERGER: 

First of all, as 

Yes, 

1 am 

Judge, several things. 

sure Your Honor sees, :he 

11 courtroom is filled with the friends and rnembers of Mr. Novo I S 

11 cormnunity in the area in which he lives. They carne dmm 

11 by bus thi.s morning to express to the Court by their a: pearanc 

11 their feelings in regard to Mr. Novo, and 1 think the .'.ttend

" ance here speaks for itself. 

1I Let me say, Your Honor, that Your Honor sent(~nced 

1I Mr. Novo on the perjury counts a': the end of the first tria1 

\. 
11 to five years on each count to run concurrently. 

1 believe the ,law is clear that since there are 

1I no changec~ circumstances since the first trial, actual:.y 

Ii the only changed circurnstances a::::-e to Mr. Novo I s benef:.t, 
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1 that is, that he was acquitted of the more serious ccunts. 
. :#. 
,.':~ 

:'f'~~'~
2 Your Honor allowed him out on bailo He met all 

,~ 

.~-. 

~;'~J~~ 3 the conditions of Your Honor's bail commitments, and 1 would 
~¿~!' 

í'[~'t 1 

~&~.\. 4 suggest tothe Court that the only conditions that ha'\7(! changed 
~€: 

5 to Mr. Novo's benefit, and so therefore under any circumstance 
". 

~. 6 under North Carolina v. Pearce, 1 believe that would ~e the 
,;" 
..... ,..::; 

tL~ 

7 maximum sentence you could impose on defendant, the s~me 

". 

;?~ 

8 sentence you imposed the last time. 

9 THE COURT: Would a consecutive sentence be an 

]o 11 enhanced sentence? 
:.", 
, .. 

II� MR. GOLDBERGER: Yes, 1 believe so in this ~ase, 

I 
12 Judge, absolutely.� I 

I 

I
13� THE COURT: Have you read the Government's IQcmorand1? 

MR. GOLDBERGER: 1 have, Judge. They cite ~:he14 

15 11 same case 1 do, interestly enough. 

16 THE COURT: Pearce? 

MR. GOLDBERGER: North Carolina v. Pearce. That17 

18 is the only case they cite, and they cite it in a footnote. 

If Your Honor were to sehtence Mr. Novo to more19 

than the sentence that you sentenced him to at the fi!st20� 

21 case, you would, in effect, be p~nishing him for takirg an� 

22 appeal.� 

'. 
There is no ground for him to get more time than�23 

he was sentenced to in the first case.24 

25 He got five years on one count, five years on the 
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1 11 other to run concurrently. He has done nothing in the interim 

'~ 

2 except be in jail and then be acquitted on the other counts 
k. , 
~ 3 and then meet Your HonorIs commitments regarding the bail 

~ 

.~ 

(
\ 4 that would allow Your Honor to enhance the sentence that 

~ 

5 Your Honor gave at the first trial. 

;; 
6 Let me say this, Judge. Mr. Novo - we cited in 

,( 
7 our sentence memorandum to the Court, the United States Attorn~y' 

lJ 

8 " Off ice in the Southern District of New York did a sentencing 

9 study on perjury cases. 
I 

JO 50 pereent of those people eonvieted in that distrie! 
" 
~.~ 

11 were sentenced te no time, no incarceration on the perjury ¡ 

i 
12 counts they were convicted of. I 

I 

... 13 And the other 50 percent that were sentenced to 

14 11 incarceration received an average period of in~arceration, 

15 11 that is, the period that is imposed, not the time done, of 

16 1I 5.2 months. 

17 THE COURT: Oh, but, Mr. Goldberger, you can't 

18 11 determine a sentence to be imposed on the basi:; of sta':istics. 

19 11 Each case stands on its own bottom. 

20 MR. GOLDBERGER: 1 agree, Judge. 

21 THE COURT: Here we have a background as far as 

22 your clie~t is concerned --
. 

23 MR. GOLDBERGER: 1 agree, Judgeo 
I 

24 THE COURT: 50 percent and 50 percent doesn': o dO Il.n l.ca~e 

25 
I 

1\ to me at 8.11 
. 

what happened in the Southern District as far 
I 

i 

;1 

I 

I 
---,--, --~,--,--_.,-, " ..  ,," .,---- .. -"--"- ---,,---
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,'¡ 
'~ 

,\1 

,;~j 

..J 
11 

": .'~ 

~:,q 

~;~ 

( 

1 

2 

3 

4 

5 

as the individual cases were concerned. 

MR. GOLDBERGER: Granted, Judge, and what 1 want 

to bring to the Court's attention is that Mr. Novo served 

three years, and you know, Judge, when aman is sentenced 
• • 

on a perjury case where a maximum sentenee is five years 
" 

'" 
6 on any particular perjury count, he is general¡y inc.lrcerated 

7 at a medium- or' even a minimum-security institution. 
.,' 

, .;J 

'.\' 

8 Mr. Novo did the majority of those )rears a: the 

9 maximum block at a maximum institution in this eount::y, which 

lO is Leavenworth, so when Your Honor sentences him now. 1 would 

II ask Your Honor to take into consideration that he did pretty 

12 mueh three years at one of the two maximum-security :~nstitu-

13 tions in this eountry. 

14 And 1 think that is a lot further punishment than 

15 the normal person gets under a perjury --

16 THE COURT: Are you saying that the condit:.ons 

17 11 of the street are much more severe? 

18 MR. GOLDBERGER: No question about that, J\~dge. 

19 Conditions for a person incarcerated at a maximum inEtitution 

20 in this country differ greatly from those - for instance, 

21 if Mr. Novo had been convicted of perjury along back at the 

22 end of the first trial, he probably would have servec his 

23 

2~ 

I 
I[ 

time at a medium- or minimurn-security institution, perhaps 

something like Danbury or even the Lewisburg farm where he 

25 11 would have been allowed certain privileges, privileges that 

I 
I 
I 
; 
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111 he was not allowed at Leavenworth. 

2 He was kept in maximum security during the entire 
''¡'; 

'J 
:J: 
'~ 3 period of time he was at Leavenworth. And 1 would as~ Your.':j
"i .' 
W"-. 4'o' .. , Honor to consider that. 
..JI... 
,~ 

5 Judge, the three years that he did at Leavenworth, 

;1 
1 6 if Your Honor sentences him to the same sentence you gave 
~ 

"
j 

,~ 

7 the last time, he would max out on that sentence on a five
:\.,' 

B year sentence in four months. 
~ ',. 

9 1 would ask Your Honor, if Your Honor sees fit 

10 11 to impose a prison sentence, to impose a prison senten:e 

':' 11 of time served on Mr. Novo. 

12 From reading the probation report, Judge, the salien 

, 
:\ 13 factor score, which is at the end of the probation rep)rt 

14 11 that 1 read, indicates that on this type of conviction the 

15 11 defendant would probably serve somewhere between 14 an i 18 

16 11 months in j ail. 

17 11 That is what the probation report indicates :hat 

lB 11 the salient factor score would indicate. 

19 11 1 suggest to the Court t'nat Mr. Novo has dOnl! double 

20 that already in jail. And 1 don't see any need the:oe 

21 should come a time, Judge, when there is an end to the proceedlng~ 

22 and it seems to me this should be the end of the proceE~dings. 

23 And if Your Honor sees fit to impose a jail sentence ncw 

thet Your impose a sentence of time served. 

2.1 Let me say something else, Judge. 

24 
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1 There is the possibility if Your Honor imposes 

.~-) 2
.r;l.i the same sentence you did last time, 1 would ask Your Honor 
l.'~:~ 

:¡~ 3 to designate Mr. Novo to a halfway house in Newark called 
:(~ " 
íl<;: 1 
','1 \.

:';1' 4 the Pyramid Rouse so that he can 
;~ 

. ,.~ 

5 THE COl~T: What is it called? 

6 MR. GOLDBERGER: Pyramid House. It is under a 
r~ 

7 Federal program: 
',. 

8 There are a nu~ber of halfway houses in the United 

t . . ~ 9 States, Judge, and the purpose of those halfway houses is 
. ,:t 

10 11 to integrate the individual from j ail back into the c:>rrlInunity. 

11 11 As Your Honor knows from the letters that Y:>ur 

12 11 Honor received as part of our sentencing memorandtnn, ~r. 

13 11 Novo has the opportunity now to work for aman named 'ir. 

14 11 Monzon, who owns a string of apparel stores. Mr. Monzon 

15 11 is present today in court, Judge, and one of the memb:rs 

16 11 of the cornmittee who bailed for Mr. Novo. 

17 11 As the letter indicates, he is fully ready, willing 

18 and able to employ Mr. Novo in a managerial capacity. The11 

19 Ji report itself indicates, Your Honar, that Mr. Novo i s 

20 1I articulate. He is bright, and he has had a good work record, 

21 and he 'would like very much to get back into the cornm.mity11 

1122 and start working again, and he has that job offer. 

23 II 1 would say to the Court that based on ever ¡thing 

24 11 that has happened, Your Honor, that Hr. Novo has done the 

~ 11 time in this case already, and 1 would ask Your Honor to 
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_l 

1 11 sentence him to time served. 

2 THE eOURT: Anything e1se you want to say? 

3 MR. GOLDBERGER: No. 1 don't think so, Judge. 
! ( 
"
" 

'- 4 TH~ COURT: Mr. Goldberger. you are usua11y not 

5 " at a 10ss for words. 

6 MR. GOLDBERGER: We11, Judge. quite frank1y 1 just 

7 11 fee1 that the three years is more than he wou1d have d:me 

8 11 on a perjury case. 

9 " He wou1d have been paroled at. a much ear1ier period 

lO " of time. and he has done the three years. and 1 don't 3ee 

11 " the point of sending him back to jai1 now. 

12 . THE eOURT: Very well. Is there anything YO'l wish� 

13 " to say?� 

14 MR. GUILLERMO NOVO: No. Your Honor.� 

15 THE eOURT: Mr. Barce11a.� 

16 MR. BARCELL~: Your HO'lOr. first of all. with respect� 

17 11 to whether the eourt can impose ':onsecutive sentences, the� 

18 11 United States fee1s that c1early the Court can do that.� 

19 THE COURT: How could 1 do it under Pearce?� 

20 MR. BARCELLA: Under Pt~arce you could do it "ery� 

21 11 s imply. Your Honor.� 

22 11 At the time the Court :~nitially imposed the ~ entence 
, 

23 11 in March of 1979. the Court had f:ive otner counts under which 

2·l 11 it sentenced the defendant.� 

2.') 11 Obviously the Court expressed at the time of� 
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1 11 sentencing, and the Court clearly had a sentencing scheme 
:1 
~ 

\,¡,::,
t4 

2 in mind. The Court sentenced the defendant to consecutive 
~.;~ 

:1. .' 
3 life terms on each of the homicides. 

~';. (,,-, 4 It then sentenced the defendant concurren~1y with 
•.":¡¡'
~..... ~ ....' 

5 each false declaration, but consecutively to the muriers. 

;r,. 

i1:~ 

6 In other words, at that point having sentenced the defendant 

,; , 
7 consecutively te the life terms --

8 THE COURT: Mr. Barcella, what do you find in Pearce 
}' .~ 

~. 9 that would allow this Court, keeping in mind what JUBtice 

lO 11 Stewart s,aid, to impose consecutive sentences which 'uould 

11 11 be a greater sentence than that which was originally imposed? 

12 11 What do you find in Pearce? 

13 MR. BARCELLA: 1 find, Your Honor, the COUtt saying 
\, 

14 11 that, first of all, that a more severe sentenee is permitted. 

15 11 The Court didn' t say you could not impose a more severe sen

16 11 tenee. 

17 11 It saiel the double j eopardy did not protect that. 

18 11 It said equal proteetion did not protect that. 

19 11 It said there were due p'roeess considerations, 

20 II and what the due process considerations vlere that the Court 

21 II eould not be vindictive in sentencing a defendant mor ~ 

22 
l' 

harshly simply because he availed himself of his righ: to 
I 

23 11 appeal. 

24 
:1 
iI 
I 

That is the standard that the Supreme Court said 
I 

2.1) that a court must be guided by in a second senteneing. 
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1 THE COURT: Do you have the opinion'before you? 

',i 
2 MR. BARCELLA: Yes, 1 do, Judge. 

¡ 
..~ 

~ 

~ 

~!, 
(

. 
4 

3 

11 or the 1ast severa1 paragraphs. And that is where Justice 

THE COURT: Turn to page 726, the 1ast para~;raph 

5 11 Stewart said, in part, I:l'¡e conclude that whenever a jl:.dge 

'1 
:~ 6 imposes a more severe sentence upon a defendant after a new 
~ 

-J 7 tria1, the reasons for nís doing so must affirmatively appear. 
~ 

8 Those reasons" - and this is what 1 construe as beíng very 

9 important - "Those reasons must be based upon objective 

lO information concerning identifiable conduct on the part of 
, 
I 

11 the defendant occurring after the time of the original sen- I 
I 

12 . tencing proceeding, and the factual data upon which the increa~ed 

I , 
\. 

13 sentence is based must be made part of the record so that 

14 11 constitutiona1 1egitimacy of the increased sentence ma -{ be 

15 1I fully reviewed on appeal." 

i6 11 Now, of course, he also said in the opiniop :hat 

17 11 there is no abso1ute conditional bar to imposing a morl~ severe 

18 11 sentence on reconviction" 

19 But tel1 me this. What is the obj ective inff)rmation 

20 concerning identifiable conduct on this defendant's p~~t 

21 occurring after the time of the original sentencing proCeedingi 

22 MR. BARCELLA: First of all, Your Honor, whal: the 

23 II Court read, that sentence -.:hat the Court started readill~ 

24 11 began with an order to assure the absence of such a mol ivation 

2.S 1; which referred to the paragraph, the sentence aboye it, which 
I 
1I 

I 

11 
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1 11 says that the due process of law --

'¡ 2 THE COURT: You are saying 1 aro taking it O~lt of 

3 11 context? 

4 MR. BARCELLA: Yes, Your Honor, 1 think tha~ the 

5 Court is because what it says is that due process of :aw 

6 then requires that vindictiveneEs against the defendant for 
~ 

. } 
7 having successfu11y attacked his: first conviction must: play 

;.. 

8 no part in the sentences he receives after a new tria:., and 

" 
... 

9 sinee the fear of sueh vindietiveness may uneonstitut:.onally I 
lO deter a defendant's exercise of the right to appeal or co11ate~-

11 11 a11y attack his first conviction, due process a1so rec uires 
I 

12 11 that a defendant be free of apprehension of such retaliatory 

\ 13 motivation on the part of the sentencing judge. 

14 That ls what precedes that. In other words, the 

15 11 Court is saying that it is vindictiveness that they al e trying 

16 11 to avoid. lt is the fear that a defendant wi11 not e}l,ercise 

17 his right to appea1 that the Supreme Caurt is trying to preven!. 

18 
1
I 

lt is not the imposition of t,he harsher sentence, 
1, 

19 11 and to sugge st tha t the defendant being consecutiv.~ly sentence4 , 
I 

20 11 to the two per j uries is harsher than the sentence imposed I 

I1 

I 

21 on the first time is simply to isnore mathematics. 

22 He was sentenced by th·= Court to a sentencins scheme 

23 11 which included consecutive sentences on the murders. l'he 

24 I1 perjuries were moot at that poin~, Your Honor. He would 
1 

2'i 
1 
i 

11 

have gotten - he would have received sorne .30 years beEore 

¡'
·1 

¡i 
1: 

1: 
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1 11 he was eligible for parole on the murders under the (ourt' s 

2 " last sentencing scheme befóre the false declarations count 

.. 3 even came into play. 

~ 

~ 

(-. 4 There can be no question, Your Honor, but that 

5 11 the 'vindictiveness is not an issue here, and that he cannot 

6 11 be sentenced more harshly by the Court. He exercised his 

'."-, 7 right to appeal, and in the exercise of that right he had 
t. 

8 11 his case reverse:d and remanded for retrial where the counts 

9 11 that would have goten him alife sentence were, in fa~t, 

10 11 the subject of the acquittal by thejury. 

11 If the defendant had been convicted of all :ounts 

12 11 by the second j ury and the Court sought to consecutiv~ly 

,
\. 

13 sentence him or sentence him more harshly than the se~tence 

14 imposed last time, that is to more than double lifes '.¡ith 

15 a consecutive five years' false declarations terros. t'len 

16 there might be an argument that the defendant's right, under 

17 Pearce had been violated. 

18 But that is not the case here. That is not the 

19 case. 

20 The Court is physically and mathematically :ncapable 

21 of giving him a harsher sentence than was imposed at the 

( 22 first trial. It just simply can't happen. 

23 And, secondly, it is vindictiveness that thE,Supreme 

24 li Court is addressing itself too and that is why they leY out 

21) 11 the standards in there. 

\: 

4. .L.~_ 
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1 11 We suggest, Your Honor, that there is more t:han 

2 11 amp1e information for the Court to base a consecutive sentence 

.' 3 on under Pearce. It just seems plain when, as I indü'ate, 
-

(... , . . ~ 

4 the Court cannot sentence the defendant more harsh1y. 

5 MR. GOLDBERGER: May I respond, Your Honor? 

6 THE COURT: You may. 

7 MR. GOLDBERGER: Judge, I think Mr. Barcell~. misses 

8 11 the point, and I think he certain1y mis sed the point L f what 

9 11 Your Honor read from the opinion in Pearce. 

JO 11 And Your Honor can see that Mr. Barce11a diCn 1 t 

11 11 even answer Your Honor 1 s question, which is what can you 

12 11 point to identifiab1e obj ective information about this defendant 

, 
~ 

13 since the 1ast time he was sentenced on these perjury counts, 

14 11 and there isn 1 tone thing that can be pointed to whict is 

15 11 adverse to the defendant. 

16 11 A11 of the factors are in favor of the defendant, 

17 11 and I think this, square1y fits within North Carolina v. Pearce, 

18 11 Your Honor .. 

19 THE COlmT: Very we11. 

20 MR. BARCELLA: Your Henor, with respect to t~e 

21 senteneing itself, may 1 be heard? 

22 THE COURT: Surely. 

23 l' MR. BARCELLA: Your Honor, first of all, jusJ as 

24 

I 
Ir 

one quick aside, 1 wou1d note that in the Gebhart case, which 

. 
~~ 11 

counse1 cited in their memorandum, 1 think, as the Cou~t 

,1 

li 
-- .. ~, .. _...,~.~,.... _ .•.,#.... 
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1 ~nows, a simple reading of that case shows the defendant 

':.!~ 

.:~ 

~ 

;~~ 

'.1 

0t 
.'1 

C.: 

2 

3 

4 

5 

h.e had received 17 years. for his perjury convictions. and 

so even a 10-year sentence is not at al1 unusua1 wher. we 

are ta1king. about fa1se dec1arations convictions and the 

sentences that &re received thereunder. 

.-.t 

~ 

¡'¡ 
, ,
·l; 

~' 

'~ 

6 

7 

8 

Your Honor, we are not going to stand here hypo

critica11y and suggest that we can forget that the U~ited 

States Governme~t can forget four and one-ha1f years of invest~g 

,. 
9 tion that basica1ly took us from September 21, 1976 tnti1 

lO today, nor that we can forget the acts of terrorism that 

11 11 the Cuban Nationa1ist Movement and one of its nom de guerres 

,':' 12 ·11 may have e laimed credi t for over the years. 

13 11 This man, as the probation report indicates, is 

14 11 a nationa1 1eader of that group. 

15 MR. GOLDBERGER: 1 object, Your Honor. Thece is 

16 11 no indication he is a nationa1 1eader from May 7th. 

17 MR. BARCELLA: Of the Cuban Nationalist Mov~ment, 

18 11 Your Honor. 

19 THE COURT: Mr. Go1dbE~rger, you stil1 haven' t lost 

20 11 your knack. Don I t interrup t . 

21 MR. GOLDBERGER: Very we11, Your Honor. 

22 MR. BARCELLA: Your Honor, we are also not ;r,oing 

23 to stand here and suggest th?t we can forget the prioJ acts 

24 

2.r; 

of terrorism that this defendant specífícally had beer involved¡ 
I 
I 

in, that we can forget the 1964 bazooka attack on the United I 

I 
I 

I 
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1 11 Nations, the 1969 pos,ession of explosives conviction, the 

2 11 1972 conviction for conspiracy to bomb property of a foreign 

" 

,~ 

3 government. 
\t,l 

'~> 

,\ 

\.~ 

" THE COURT: He has served ti~e, hasn't he? 
~j¡ 

:~ 

5 MR. BA.~CELLA: Yes, Your Honor, but we cannot for

~,', 6 " get them nor can we suggest that those acts of terrorism 

7 " should be forgotten. 

8 They play a role in trying to determine what kind 
;:~¿ 

9 " of aman is before the Court for sentencing. 1 can' t even 

10 " suggest to the Court without being hypocritical that : should 

11 11 forget Sherman Cominski or Antonio Politerietes, beca..1se 

12 11 all of this goes into the makeup of trying to determi:'le what 

; 13 11 the man is. 
'. 

14 11 I can' t forget the parole violation, Your Honor, 

15 11 where he granted an order of a prior court that was ilnposed 

16 11 at the time of sentencing. And that that court later on 

17 11 had to revoke his parole. 

18 11 In faet, as the Court knows, at the time that the 

19 11 defendant was serving time for' the' prior senteneing OH this 

20 li case, he was also serving two and one-half years on the parol 

21 1: violation. In other words, whether he had been eonvicted 

22 11 of these offenses the last time or not, he would have been 

23 11 serving two and one- hal.f years of incarcera tion on thf" parole 

2.t 11 violation for the conspiracy charges up in New Jersey . 

• 

2.1 1 al so can't forget, Your Honor" the comments of 

! 

li 
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1 some of the jurors in the second case whom we-have spoken 

2 with since the time of the verdict on May 30th, nor do 1 
" 

3 think that we should forget sorne of those comments. 1 would 

( ~. 4 not be up here arguing for maximum consecutive sentenCt!8 

5 on the two charges that are left if that suggestion wan incon

6 sistent with the conversations that we have had with some 

7 of the jurors in this case. 

8 1 can't forget without being hypocritical, Y(Jur 

9 Honor, sorne of the evidence that was excluded. 1 can't -

JO 1 can' t forget Ronni Moffitt or Orlando Letelier becau~;e 

11 11 they do playa part in this case. They playa very rel.l 

12 11 part, Your Honor, because at the very least the lies tt.at 

i 
\. 

13 Guillermo Novo told the grand jury a month after this Lssassi

14 11 nation, those lies at the very least cost the United States 

15 two years of an investigation. 

16 They cost the United States untold resources, untold 

17 1I harm basically in trying to investigare this case when 

18 11 two years earlier we had a man in the grand j ury who lied, 

19 1: who the jury by its verdict found knew about the death of 

20 Orlando Letelier, had connections in DINA, had people that 

21 he knew in DINA, and lied about that to a grand jury in the 

22 District of Columbia. 

23 l can't forget-about that, Your Honor. 

24 The sentencing - a sentencing has to be not 
I 

)asical~y 

25 in a bubble. lt has to be the sum total of·what aman is. I 
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1 

2 

3 

4 

5 

If a sentence is to be mearlingful here, YOl.:r Honor, 

we suggest that it has to be maximum consecutive sentences 

on both counts. Guillermo Novo, Your Honor, could walk out 

of here ifhe gets no further time, considering that his 

lies to a grand jury are a badge~ of honor, and they should 

,1, 

"~ 

~J:~ 

~ 

, .' 

'. ~..
in 
.~. ;. 

! 

.~ ... 

" . 
,. 

6 

7 

8 

9 

lO 

11 

not be that. 

They should be, instead, a medal of criminality 

showing exactly what he is and exactly what he has do~e. 

He is a terrorist, and he is a liar, and he should 

be sentenced on the basis of that. 

MR. GOLDBERGER: May l just be heard briefl¡, Judge, 

12 1I for the last time? 

13 THE COURT: Yes. 
¿ , 

14 MR. GOLDBERGER: lt seems to me what Mr" Ba:'."cella 

15 11 wants you to do is to sentence Mr" Novo for crimes th,it he 

16 11 has already been sentenced for and served his time" and it 

17 11 seems to me that he wants you to sentence him for the :nurders 

18 I! of Orlando Letelier and Ronni Moffitt for which a j ur:" found 

19 II him not guilty, and that is exactly what would be tot¡~lly 

20 11 improper and unfair to this defendant" 

21 11 1 would suggest to the Court that there shOll1dn' t 

22 1I be any question in the Court' s mind that Mr" Novo had :ierved 

23 1I three years in jail on this case, and that is sufficidlt 

2-+ 11 time underanybody' s circurnstances for a perjury convic ':ion. 

2, li To mete out any further sentence. to this mar, Judge, 
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1 1 think, would be unjust at this point. 

2 THE COURT: The Court will note for the reccrd -

3 is there anything else you wish to say? 

'l ~. 4 MR. GOLDBERGER: No, sir. 

5 THE COURT: The Court will note for the record 

6 that in addition to the sentencing memorandum provided by 

7 the defendants, that a number of letters and commendatjons 

8 from what appears to be reputable persons in the commur.ity 

9 of Union City, Bergerline and other areas of North JerEey 

lO have been filed, includíng businessmen, a priest, commtmity 

11 '11 organizations, a person connected with Rutgers Uníver~ ity 

12 II and just plain John Q. citizens. 

13 11 Mr. Novo,. you do stand acquítted by the jury of 

14 11 the murder counts of the indictment. They nonetheless found 

15 you guilty of the false declaratíon counts, and they are 

16 serious counts despite what your attorney says, despite the 

17 references that he makes to sentencing data and statistics 

18 froro the Southern District of New York. 

19 The difficulty with those representatíons ís that 

20 they tell very little about the underlying factors behind 

21 the particular defendant who was sentenced. 

22 

23 

24 

2.~ 



22� 

:~ 

1 which the Court must of necessity consider in met:i.ng out 

;""~'.1"11, .....
,,-,.4 

.¡~f~~ 

2 a sentence, and 1 certainly realize that you have served 
~~:>. 

"~ 3 11 in terms of a possibla sentence for the two false declaratioI 

~i~· \~. 4 11 counts a portion of time . 
.,v' 

5 According to the report and information I have 
, 

.1 .' 

ir': 6 11 from the Bureau of Prisons, ~Ñhich is reflected, :i.n part, 

.~" :..f 
~.': :' 

7 in the presenterice report to which Mr. Goldberger has seen 

',.t .. 8 and to which he alluded, even under the sentence \o'hich I 
. .. 

' .. 
, '\~ . 

.... ',,,..... 
9 11 did impose, considering the change of circumstancf.s as we 

10 11 now are confronted with in terms of you are only f;tanding 

~" 

11 11 convicted of the two false declaration counts. If you were 

12 11 given credit for the time that you have served, yc'u would 

. ..' 13 11 have the prospects of looking forward to a releas€,. If I 

14 11 impose the same sentence, you would stand the prOf pacts of 

15 11 being released at a reasonable early time. 

16 11 I can' t go as far as the United States I.ttorney 

17 11 suggests. I will not go as far as the United Stat es Attorne) 

18 11 suggests. I don I t think that it is warranted unde r the cir

19 I! cumstances. I don' t think that it' is warranted ur.der a clea! 

20 I! reading of Pearce. 

21 11 Upon consideration of the verdict of thE j ury, 

22 11 it is considered and adjudged that you are guilty as charged 

.' . :?3 and convicted of two counts of false declaration, ~nd it 

24 I! is the j udgment of the Court that you be conuni ttec to the 

25 1I custody of the Attorney General or his. authorized representat 
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1 for a maximum period of 54 months pursuant to section 4205(b)(ll 

2 of Title 18. 

3 On each count of the índictment false decla':ation 

4 count issue, the sentence imposed shall run concurren:ly 

5 with each other • 

6 The judgment shall provide that you shall bl! given 

7 full credit for the entire time of your incarceration, and 

8 the Court will recommend to the Bureau of Prisons tha: during 

9 the remaining portion of your sentence that you be cOllfined 

lO to a minimum-security facility to be selected in thei:· own 

11 discretion near the metropolitan area of New York Cit:,. 

12 You will step back irnmediately. 1 will not allow 

13 him to reporto 

14 MR. GOLDBERGER: Judge, would you consider :.eaving 

15 the defendant on bail pending an appeal of Your Honor s sentendeí 

16 He has met all of his obligations to the Court in terr;s of 

17 bailo 

18 In view of Your HonorIs sentence, which 1 bE·lieve 

19 is four and one-half years, he has' done three years. If 

20 he was not allowed bail pending appeal, Judge, by the time 

21 the appeal was heard, 1 think the issue would be moot. 

22 1 would ask Your Honor to allow him to rema:.n at 

23 liberty on bail pending the appeal of Your HonorIs sertences. 

24 THE COURT: \{hat bail? 

2S MR. GOLDBERGER: The same bail conditions tl.at 
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~ 4 

1 11 exist now, Your Honor, which are --

THE COURT: ls a bondsman prepared to --

3 MR. GOLDBERGER: He is not here in court, Ju¿ge, 

\.... .< 4 11 but 1 feel quite sure that Mr. Olzowy -- the bond is still 

5 11 in force at this point, and as long as Your Honor maintains 

6 11 the bond 

7 THE COURT: Oh, yeso But there is a changed circum

8 11 stance now.We have a conviction and we have a sentence. 

9 11 1 would want sorne affirmative representation from 

JO 11 the bondsman that he will accept the bond and the conditions 

11 I1 which 1 imposed originally. 

12 MR. GOLDBERGER: If Your Honor will give me eKactly 

, 
'. 

13 two minutes, 1 will call Mr. Olzowy I s office and determine11 

14 THE COURT: 1 would want sornething beyond that, 

15 1I Mr. Goldberger. 

16 MR. GOL)BERGER: WouldYour" H0nor consider a iirect 

17 call to Your Honoris chambers from Mr. Olzowy himself, Lndicat,.ng 

18 he would be willing to keep the bond in force during thls 

19 period? 

20 THE COURT: How would 1 know that it is he w:.:h 

21 whom 1 am talking? 

22 MR. GOLDBERGER: Well, Your Honor heard him en 

23 the witness stand, Judge~ during the hearing on the bailo 

24 THE COURT: 1 could hardly understand him. 

25 MR. GOLDBERGER: 1 can hav€ down to the eourt 
li 
l' 

1I 

1;� 

1;� 

I 
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1 11 by Monday, Your Honor, a notarized affidavi t from Mr. (llzowy 

2 11 in regard to - 1 can have it this afternoon perhaps, but 

3 " certainly by Monday a notarized affidavit froro Mr. Olzowy 
~ 

',¡ 
(
\... 

.' 
4 that he indicates to the Court that he is willing to keep 

5 " the bond in force during the pendency of this appeal. 

6 MR. BARCELLA: May 1 be heard, Your Ropor? 

:~ 

7 THE COURT: Yeso 
~ 

8 MR. BARCELLA: Your Honor, Mr. Goldberger, 1 assume, 

~~ 

... 9 misspoke himself when he said to note an appeal of the Court's 

JO 11 sentence . 
., , 

11 The Court's sentence is within the statutory guid

12 11 lines and it is perfectly a legal sentence. 1 think if it 

13 was to appeal the convictions on the false declarations, 

14 the position of the United States would be that there simply: 

15 áre no viable appellate issues that were made, that as a 

16 practical matter to a~low the defendant out on bond pe~ding 

17 the appeal of a conviction for which at this juncture ~e 

18 can see no legitimate viable appellate issues is merely for 

19 
I 

the purpose of putting off the inevitable. 

20 I1, We see no reason why the scrvice of the sent~nce 

21 ,1 should not begin irnmediately. 

22 MR. GOLDBERGER: Judge, we feel there is an ~ssue 

23 that we would like to raise in the circuit and on the (~'onvic-

24 tions on the false declarations counts, and 1 would suggest --

~s TRE COURT: You are going to do what? 

MR. GOLDBERGER: He are going to raise an is:;ue. 
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1 THE COURT: On the false declarations count? 
..~
 

..~ 2 MR. GOLDBERGER: Yes, sir .�'.l.~~ 

. ~~,..':~'~"
THE COURT: Oh, 1 should have indicated, Mr. Novo,

~~, . 
,~. ,

¡L,;; 

¡';I l 
,~ "

",'; 1 . ~'" 4 you have a right to appeal from the sentence, from the con
..IY~ <:" 

"::"w.,,5 
-.";' 

5 viction, from the jury conviction, and, Mr. Goldberg~r, of.r..... 

.~::.~ 6 11 course, you will take the necessary steps to protect the 
~~ 

,..... 
7 11 rights. 

~ " 

:.'¡ 8 Very well. The defendant will step back p.~nding 

". -¡~ 

~.;~; 

9 11 an unequivocal affidavit from the bondsman. 

.l; JO MR. GOLDBERGER: Very well. 

",.' 
' 

11 THE COURT: And, Mr. Goldberger, you may e:{ert 

12 11 every effort. 1 will consider it even tomorrow. 

You get it down here.13 
\. 

MR. GOLDBERGER: 1 will see if we can get :~t down14� 

15 11 here this afternoon, Judge.� 

16 THE COURT: Ycu get it immediately, and 1 't7ill� 

17 11 consider it.� 

18 11 1 will say this, that frankly 1 think - - wE~ll,
 

19 11 1 shouldn' t say that because j udges always stand reVE rsed,� 

20 JI but you have the right to note and to perfect an app€ .;.1,� 

21 11 and you' would perhaps be derelict in your duties if ) ou didn' t� 

22 il pursue it, but 1 think it is a fruitless gesture, anc 1 don' t� 

23 1I want to have to eat those words s ix or e ight months f roro� 

24 11 now, but 1 still think it is a fruitless gesture. 

MR. BARCELLA: Your Honor, 1 as~ume that tre Court 

,... _•• _ ...__ • '..1' - '·I·._~·· .-" ,...... ~ ._...... _.- ".~".... -,-~ ,--,.-.. . --, _..... . 
~ -~..~~---

25 



I 
j • 

27 

1 is requiring more than simply an affidavit from Mr. Clzowy, 

'1,'] 

.~ .. 
2 

b~t rather, a written motion for bond pending appeal . 
/.-'::
--' 
'-.;~ 

~"e:. 
~,,;._<; 

.~ . 

.:-.¡ 

( , 
'- ... 

3 

4 stances 

1 think that is what is appropriate under the circum 

so that we could then respond to that . 

5 THE COURT: Well, 1 think 1 have heard everything 
~i-i 

.,~ 6 that is necessary in this case. Mr. Goldberge~, to preserve 

v. 
7 a clean record, you had better file a motion. 

~ ~,¡ 

ti 
8 MR. GOLDBERGER: 1 can't do that today, Juege. 

9 That will have to wait until Monday then. 

lO THE COURT: All right. So the defendant will stand 

11 incarcerated until Monday. 

12 . MR. GOLDBERGER: Your Honor will not leave the 

\ _. 13 11 defendant out pending that motion? 

14 THE COURT: No, 1 wi11 not, Mr. Goldberger. 

15 MR. GOLDBERGER: Thank you, Judge. 

16 THE COURT:, All right. 

17 [Whereupon, at; 10:49 a.m. the Court proceeced to 

18 the consideration of other business.] 

19 

20 

21 

2211 

23 I1 

24 

25 
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