




- 18 ­

DecisioJls subsequent to Roviaro have increasing1y emphasized the 

particular facts of Roviaro. See~, A1varez v. United States, 

525 F.2d 980, 982 (5th Cir. 1976) and cases cited therein. \vhere 

the informer' s role was simp1y providing information, no disclosU):·e 

is necessary. United States v. More11, 524 F.2d 550 (2nd Cir. 1975). 

In fact, the prevai1ing 1aw in the circuits favor s non-disclosure. 

"The interests of 1aw enforcement are served by protecting the 

identity of the informant except where a need is demonstrated for 

disclosure by the informantes own testimony, and not by the speculat.ive 

claims of the defendant." United States v. Rawlinson, 487 F.2d S, 

7 (9th Cir. 1973), cert. denied, 415 U.S. 984 (1974); accord, Unit.ed -............--� --­
States v. Hurse, 453 F.2d 128, 130-131 (8th Cir. 1971); United 

States v. L1oyd, 400 F.2d 414,416 (6th Cir. 1968); United States 

v.� Jack~, 384 F.2d 825 (3rd Cir. 1967), cert. denied, 392 U.S. 934 

(1968) • 

In suro, then, the 1aw wi11 neither recognize nor countenance 

the disclosure of the identity of informers simply on the whim of 

the defense. Rather, when the informant is integra11y involved 

in the offense for which the defendants are charged and when the 

Government does not otherwise intend to produce or identify the 

informer, the court then may: determine it to be appropriate to reveal 

the name sought. We do not anticipate these set of circumstances 

occurring in the instant case. Barring those circumstances, the 

defendants' sweeping request must be denied. 

9. E1ectronic Survei11ance. 

The defendants have requested the disclosure of reCOl~S 

pertaining to any e1ectronic survei11ance in which any defendant was 

overheard. The only appropriate means for making such a request is 
21 

pursuant to 18 U.S. Code §3504. 

7/ 
18 U.S. Code §3504 provides as follows (Subsection a) : 

In any trial, herein, or other proceeding 
in or before any court, grand jury, department, 
officer, agency, regulatory body, or other 
authority of the United States-­

(1) Upon a c1aim by a party aggreived that 
evidence is inadmissible because it is the 
~rimary product of an unlawful act or because 
~t was obtained by the exploitation of an 
unlawful act, the opponent of the claim shall 
affirm or deny the occurrence of the alleged
unlawful act; 

18 U.S. Code §3504 further defines unlawful 
act as to include electronic surveillance. 
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Recent case law suggests that an appropriate motion for disclosure 

of electronic survei11ance must meet prima facie standards for thc 

presence of electronic surveillance. United States v. Alter, 482 

F.2d 1016 (9th Cir. 1973). The Ninth Circuit in Alter elaborated 

its test for sufficiency of allegations by requiring that a claim 

of electronic surveillance by the defense reveal, inter alía, the 

specific: facts which reasonably led the affiant to believe that the 

named party had been subjected to electronic surveillance¡ the dates 

of such suspected survei11ance¡ and a connection between the possible 

electronic survei11ance and the present party and proceeding in which 

the party is invo1ved. On1y thereaftar is the Government required 

to respond in kind. Id. at page 1025. C1early, the Government 

must respond to a proper c1aim under 18 U.S. Code §3504¡ 

[h]owever, because responding to ill-
founded claims of electronic survei11ance 
would place an awesome burden on the govern­
ment, a c1aim of governrnental electronic 
surveillance of a party must be sufficiently 
concrete and specific before the government's 
affirmance or denial must meet the require­
ments of Alter, suera. Accordingly, a 
general claim  on1y a response appro­
priate to such a claim. United States v. See, 
505 F.2d 845, 856 (9th Cir. 1974), cert. deñIed, 
95 S.Ct. 1428 (1975) [footnote omitted] 
[citation omittedJ • 

In the spirit of obviating the need for the defense to 

respond with the specifics that they must to trigger the Government's 

specific: response, we wou1d note for both the court and the defense 

that the United States is aware of no e1ectronic surveillance in 

which the defendants were overheard and, therefore, plans to rely 

on no electronic survei11ance evidence in the trial of this matter. 

10. Pub1icity Re1eases. 

The defendants seek access to al1 press re1eases and 

similar pub1icity relating to the subject  of the instant 

indictrnent and the individual defendants, which were released by 

any agency of the government either directly or indirectly. 

(Defendants' Hernqrandurn in Support of Motion for Discovery ano 

Inspection, pages 21-22). They base this request upon the incorrE'ct 

premise that prejudicial pretrial publicity is a very real issue 
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in this case. In support of their proposition, they cite United 

States '¡,t .• Leichtfuss, 331 F. Supp. 723 (N.D. 111. 1971). We find 

it most unfortunate that their quote from Leichtfuss ends two 

sentences ear1ier than it shou1d. Whi1e the court did indicate 

that in an appropriate case the defendants would be perhaps entit~ed 

to such information, the court ended its consideration of the matter 

by saying 11 [t]here is no representation, nor do I think there can 

be, that such a case is presently before the court. Accordingly, 

the motíon is denied." Id. at 737.Similarly, as the Government's 

Response to the defendants' Motion for Change of Venue indicates, 

any publicity generated by events in the instant case does not 

appear to be prejudicial to these defendants. The only press 

release issued by the United States Attorney's Office for the 

District of Columbia in connection with the instant case was issued 

in conjunction with the return of the indictment in this matter on 

August 1, 1978, and is in full comp1iance with Disciplinary Rule 

7-107 of the American Bar Association Code of Professional Respon"­

sibi1ity. The United States wil1 gladly make this re1ease available 

to the defendants. We are unaware of any other press release which 

mentions these defendants. 
81 

12. Documents and Tangible Objec~.s.-

The defendants claim that "Rule l6(b) nowauthorizes 

the discovery of all books, papers, documents, and tangible object:s 

which are material to the preparation of a defense." (DefendGnts ' 

Memorandum in Support of Motion for Discovery and Inspection, pago 22). 

Since Rule l6(b) of the Federal Rules of Criminal Procedure relates 

to disclosure of evidence by the defendant, i.e. reciproca1 discovery 

(an issue which we wi1l dis::uss further on), we assume that the 

defendants are referring to Rule l6(a) (1) (C) which states as fo11ows: 

8/ 
Por the court' s convenience, we numbered our response,; 

to the defendants' discovery requests as the defendants numbered them. 
We note that there is no nurober 11 in their motion and, to be 
consistent with the numbering used by the defense, we have maintained 
the number 12 for ducuments and tangible objects. 
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Upon request of the defendant the 
government shall permit the defendant to 
inspect and copy or photograph books, papers, 
documents, photographs, tangible objects, 
buildings or places, or copies or portions 
thereof, which are within the possession, 
custody or control of the government, and 
which are material to the preparation of 
his defense or are intended for use by the 
government as evidence in chief at the trial, 
or were obtained from or belong to the defendant. 

As we have already advised defense counsel, the Government 

will� disclose all documents, tangible objects and photographs which 

it intends to introduce in its case in chief, which are material ~o 

the preparation of the defense or which were obtained frero or be long 

to the defendant. This agreement is expressly conditioned on the 

defense making reciprocal disclosure of any documents, tangible 

objects, and photographs in its possession which it intends to 

introdu(.:e as evidence in chief at trial. Rule 16{b)(l) (A) Fed. R. 

Crirn. P .. 

13.� Documents and Records of the CIA and Other Government:al 
Agencies. 

As is their habit throughout, the defendants have once 

again cited no justification either factual or legal for this request. 

As we have previous1y indicated, there i~ no legal support to reqt.ire 

the Government to produce such items. ~ United States v. Liddy, 
V 

supra; ~nited States v. Ha1derman, supra; Calley v. Callaway, supra. 

Additionally, there is absolutely no evidence whatsoever that the 

Central Intelligence Agency had either advance knowledge of or 

participated in the Letelier assassination. While it may be a 

popular pastime and interesting cocktail party conversation to level 

unfounded charges at the Central Intelligence Agency, there is not: 

the slightest scintilla of evidence to indicate CIA involvement� 
10/� 

or knowledge of this matter.-­

We arree with the observation of the Court of Appeals for 
this Circuit in Liddy, where the Court upheld the trial court's 
refusal to order the production of specifically identified testimony
and documents from i'nother arm of the Government--the Congress. 
"Appellant has not advanced any reasons--specific, general or 
speculative--that the testimony he sought would have aided his defen3e." 
177 u.s. App. D.C. at 8, 542 F.2d at 84. 

See page 22.� 
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14. Criminal Records of Government Witnesses. 

The defendants incorrectly state that production of 

criminal records of Government witnesses is required "not only un(:~er 

Rule l6{b) but also by Brady." (Defendants' Memorandum in Support 

of Motion for Discovery and Inspection, page 24). As noted abov[~ 1 

Rule l6{b) refers to reciprocal discovery; we assume that the 

defendants are referring to Rule l6(a) (1) (B) which states that, 

upon request, the Governrnent shall furnish the defendant a copy of 

his prior criminal record. We fully intend to comply with that. 

The law is clear that the criminal records of Government' s wi tneSE:es 

are simply not discov~rable on a pretrial basis. United States v. 

Conder, supra at 911 (and cases cited therein). It would obviousJy 

be impossible to provide the defendants with copies of criminal 

records of Government's witnesses without revealing the identity 

of those witnesses. We have shown above that we are clearly not 

required to do so. 

The Government has indicated to the defense that we will 

provide to them at the time a witness testifies at trial any 

impeachable convictions to the extent we know of them or have rea~:on 

to suspect they might exist and can ascertain whether they do existo 

More than likely, any impeachable conviction wi1l be brought out 

by the Government during direct examination. 

15. Names of Investigative Agents. 

The defense here requests not only the discovery of the 

identity and tit1e of all Government agents participating in the 

investi~ration, but copies of any and all statements or reports of 

1Q7 
The defendants state in their motion that "the prosecutor 

has adm:i.tted that Townley had contact with the crA at Langley." 
(Defendants' MemoranJum in Support of Motion for Discovery and 
rnspection, page 23). This is simply not true. In response to a 
question by counsel for the defendants regarding Michael Townley's 
contacts with the CIA, the prosecutors informed counsel that a 
number of years ago, Townley had two unrelated contacts with the 
crA in Florida. On one occasion in 1970 or 1971, Mr. Townley con­
tacted the crA to ask if they were interested in the fact that he 
would be traveling to Chile in the near future. While a represent~ative 

took some general background information from Hr. Townley, no furt.her 
action or contact occurred. Subsequently, in 1973, Mr. Townley con­
tacted a representative of the eIA in Florida to state that he had 
just returned from Chile and asked if anyone would be interested in 
talking with him. Neither party got back in touch with the other. 
~ee two incidents represent the swn total of contacts between the 
eIA and Mr. Townley. 
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those individuals as well. These requests are overbroad and unrellson­

able. Neither is sanctioned by Rule 16, or any other rule or 

authority. Typically, the defense has offered no authority to 

support this request. If a l~w enforcement agent or officer is not 

called to testify in the case, and would not provide exculpatory 

information, his identity would be of no relevance. Those law 

enforcement officers who are called as witnesses, we presume, will 

be fully cross-examined by counsel for the defense and the defense 

will have access, under the Jencks Act, to their prior statements. 

As we have noted aboye, it is this type of unfounded, b~oadside 

request for disclosure that has been routinely denied. 

16. Promises and Commitments to Government Witnesses. 

The United States is well aware of its responsibilities 

under Giglio v. United States, 405 U.S. 150 (1972). However, Giglio 

does not relate to pretrial disclosure of such information, but 

rather withholding such information at trial. The Government will 

c1ear1y make known to the defense, and most 1ikely bring out on 

direct examination, any promises or commitments made to any govern­

ment witnesses, consistent with Giglio. 

We shou1d point out that counsel for the defendants were 

present on August 11, 1978, when this court accepted the guilty plea 

of Michael Town1ey. As the court will recal1, the promises and 

cornmitml:lnts made to Mr. Town1ey were inquired of by the court in 

great detail during that proceeding. If counsel's memory of that 

event fa[ls, we are sure that a transcript wi11 refresh their 

recollection. Commitments and promises made to other Government 

witnesses, if any, will be made known to counsel for the defendants 

at the time that those witnesses' Jencks material is provided. 

DEFENDANTS' REQUEST FOR A BILL OF PARTICULARS UNDER RULE 7(f) 

As we stated previous1y, the Government wi1l state to the 

extent possible the time, date and/or place of the overt acts set 

out in the indictment about which the defense has specifically 

inquired. A1l the remaining requests are improper atteMpts to 
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obtain discovery of the Government's evidence and witne~ses and� 

is improper under a bi11 of particu1ars as noted above.� 

Overt Act 21,(~ 
Time: Probab1y ear1y afternoon 
Date: September 10, 1976 
Place: The Four Star Diner, Union City, New Jersey 

Overt Act 22(*) 

Time: Evening hours 
Date: September 13, 1976 
Place: Chateau Renaissance Motel, North Bergen, New JersE'Y 

Time: Late evening hours 
Date: September 15, 1976 
Place: A location on a street in Union City, New Jersey 

Overt Act 33(~) 

Time: Morning hours 
Date: September 19, 1976 
Place: Newark Airport, Newark, New Jersey, and in 

restaurant and Ross' car . ~~ 

(*) //atJ~v'~/ uJm:..$~-t~~~o:,~~~¡;:;~'~-"'ll'Mor>' 
rcJeLréJT! ? aJlI¡::;¡V CONCLUSION AT.4VY ,.t""cCk"/..vt.7 ~réAd .d:r~óS{;(**) 

The Government will provide extensive discovery in this� 

case in harmony with Rule 16 of the Federal Rules of Criminal� 

Procedure and the cases construing ita However, we firrnly reject� 

the notion promoted by the defense that discovery is to be equated� 

with total access to the Government's files. Although sorne infor~al
 

efforts at discovery have taken place, no suitable disposition of� 

some of the requests made by the defense have been effected. Hence,� 

we have subrnitted this memorandum to the court to expla1n our� 

position on all aspects of the defendants' discovery motion and� 

motion for a bi1l of particu1ars. For the reasons specified herei.n,� 

we respectfully submit that the defendants' Motion for Discovery,� 

Inspection and Bi1l of Particulars should be denied, except insofé:r� 

as consented to by the United States. Att~ched is an order which� 

the Government requests the court to signa� 

Respectfully subrnitted, 
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CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that a copy of the foregoing Government's 

Answer and Opposition to Defendants' Motions for Discovery, Inspection 

and Bi11'of Particu1ars was mai1ed, postage prepaid, to Pau1 A. 

Goldberger, Esquire, Jerry Feldman, Esquire, and Lawrence A. Dubin, 

Esquire, GOLDBERGER, FELDMAN & DUBIN, 401 Broadway, New York, Ne\v 

York 10013, this / ¿ ti:: day of October, 1978. 



UNITED STATES DISTRICT COURT� 
FOR THE DISTRICT OF COLUMBIA� 

UNITED STATES OF AMERICA 

v. Criminal Case No. 78-0367 

JUAN MANUEL CONTRERAS SEPULVEDA 
PEDRO ESPINOZA BRAVO 
ARMANDO FERNANDEZ LARIOS 
GUILLERMO NOVO SAMPOL 
ALVIN F.OSS DIAZ 
VIRGILIO PAZ ROMERO 
JOSE DIONISIO SUAREZ ESQUIVEL 
IGNACIO NOVO SAMPOL 

OI~DER 

_~~r having come before the Court through motions 

for discovery, inspection and a bill of particulars filed by thes2 

defendants, and the Court havinq thoroughly considered these motions 

and their accompanying memoranda and the Government's answer and 

opposition to these motions, it is this ___ day of 

1978, 

ORDERED that the defendants' motions are denied, except 

insofar as consented to by the Government, and 

IT IS FURTHER ORDERED that the defendants comply with the 

provisions of Rule 16 respecting reciproca1 discovery. 

BARRINGTON D. PARKER 
United States District Judge 




