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that the trial court commi tted no abuse of discretion in denying 

the motion. 

Relying on Bruton v. United States, 391 U.S. 123 (1968), Ig­

nacio Novo asserts that testimony about statements made by his 

co-defendants implicated him in the conspiracy and murders, wi th 

which he was not charged. He al so contends that comments by the 

Government asked the jury to find him guil ty of those uncharged 

crimes. Both arguments are based on a misapprehension of the 

facts as revealed in the record. 

Preliminarily, i t should b~ noted that both the court and 

the Government were careful to make continuously and abundantly 

clear to the jur'Y that Ignacio Novo was charged only wi th false 

declarations and with misprision of a felony, not with any partici­

pation in the planning and execution of the murders (Tr. 1106, 

1108, 1133-1134, 1161, 1715-1716, 5126-5127, 5132, 5220, 5511, 

5523, 5525, 5542, 5547, 5549). The Governrnent I s presentation of 

its evidence never suggested in any fashion whatever that Ignacio 

Novo had any part in the murder plot; in fact, the evidence showed 

unequivocally that he did noto In light of the clear distinction, 

repeated in instructions, arguments, and evidence, between Ignacio 

Novols acts and the acts of his co-defendants, testimony about 

his co-defendants l statements could in no way be said to constitute 

the type of "powerfully incriminating extrajudicial statements" 

which were "devasta~ing to the defendant" in Bruton. Id. at 136. 

The testimony by Ricardo Canete about the statements by Paz and 

Ross at the Bottomof the Barrel contained no reference to any other 
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individuals (Tr. 3284, 3286). Paz' statement that "we did it," made 

ln the presence and with the affirmation of Alvin Ross, contained 

no implication that he was referring to anyone other than himself 

and Ross (Tr. 3286). The claim that he was specifically inculpat­

1ng Ignacio Novo by such a statement stretches the Bruton principIe 

to absurdlty. 

Of equally little merit is the argument that Sherman Kaminsky's 

testlmony about Ross' statements somehow incriminated Ignacio Novo. 

The trial court lnstructed the jury twlce, once during dlrect exam­

lnatlon (Tr. 4353) and once after cross-examination (Tr. 4499), 

that they were not to consider Kaminsky' s testimony as evldence 

agalnst elther Guillermo Novo or Ignecio Novo. Kaminsky's reference 

to "other members of the CNM" was 110t the type of statement from 

whlch the jury could only lnfer that the Novo brothers must have 

been the people to whom Ross had referred. Varlous members of the 

CNM had been mentioned ln the testlmony, lncludlng the two members 

most dlrectly involved who had not been apprehended and brought to 

trlal. Indeed, the deletlon of all references to the CNM would 

have made nonsense of the evldence, since the Government' s proof 

rested on the polltlcal llnks between two ldeologically afflllated 

or~anl~atlons. The entlre motive for partlclpatlon of CNM members 

in the murders was dlrected toward the attalnment of polltical and " 

organiza tional goals. Where mentlon of the name of the group was 

thus a necessary part of the evldence, the testimony did not refer 

to readlly identlflable lndlvlduals, and the trial court gave two 

,---'_1'_'II'_"f_.~ __ '_'_'dl._,,_,._'_''_O'_hH-l"'_I'_'·L'_ill_'."_"__ ,o,.'",¡ ¡'H'¡¡'~I1Hr"+'lr'" '1 [1>1""'_'--,"'_~II~--,---'_"'"'_~_"_"'_'_'_' '~"""'.'I, 
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llmiting instructions, Kamim~ky's summary of Ross' statements was 

not powerfully incriminating as to al1yone but Ross. 

Antonio Polytarides testified about one statement by Guillermo 

Novo which is also claimed to have been prejudicial to Ignacio 

Novo. Polytarides 'repeated Guillerrno's cornrnent that "We have been 

betrayed by certain persons in my case, but we will pay them back" 

(Tr. 4177). Appellant Ignacio Novo claims that no limiting instruc­

tion was given in regard to the testimony; he has apparently over­

looked or chosen to ignore the specific instruction given by the 

court that thestatement was not to be considered in relation to 

"the defendant Ignacio Novo in any respect" (TI'. 4338). In addi­

tion, al though the statement by Guillermo arguably supported the 

Government's case, the defense was able to argue that the statement 

simply expressed bitterness at a friend who had made false accusa­

tions. The general use of the word "we" was also open to several 

different interpretations without pointing an accusatory finger 

at any particular persono The testimony of all three Government 

witnesses who related the statements by co-defendants was painted 

as incredible by the defense. Since the statements were of very 

questionable inculpatory import as to the defendants not specifically 

mentioned and since there was independent incriminating evidence 

against all defendants, the trial court's limiting instructlons 

were sufflcient to ensure a fair trial. United States v. Lemonakis, 

158 U.S. App. D•. C. 162, 172, 485 F.2d 941, 951 (1973). Ignacio 
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,� 
Novo was thus not entl, tled to a sevel"ance on the basis of any 

t~stlmony about co-defendant statements whLch served to powerfully 

inc1"iminate him undel" the standal'ds of Bruton. 

Ir;nacio Novo also claims that he was prejudiced by a denial 

of severance because the joinder prevented him from presenting 

exculpatory evidence on the mlsprision count which would.have shown 

that he obtained false documentation to help Guillermo flee a pro­

bation violation warrant, not the 1etelier investigation. Courts 

ha ve considered a similar clalm in cases where defendants have 

claimed that a severance would have made available to them the 

exculpatory testimony of their co-defendants. The factors to 

consider in evaluating such claims are, among others, the degree 

to which the hypothetical evidence would be exculpatory and the
• 

de~1"ee to which a testifying co-defendant could be impeached. 

United Sta tes v. Soscia, 573 F.2d 827 (3d Cir. 1978~. In more 

general terms, a court must consider whether the weight of the 

evidence unavailable in a joint trial would be so likely to result 

ln acqui ttal in a sepal"ate trial that the defendant was denied a 

fair tl"ial by joinder. In this light, we must examine not only 

the evidence which Ignacio Novo would have been able to offer in a 

separate t rial, but also the evidence which the Government could 

have presented in the absence of Ignacio's co-defendants. .. 
It i8 tl"ue, as appellant asserts, that he might have been 

ahle to present in a separate trial evidence that he obtained the 

" 
false documentation from Canete to help his brother flee an out-

j;~ I "i1 '¡,I.... !1 

I I 
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standing probation violation warrant. Even werethis testimony 

found to be credible, however, 'its weight would have been signifi­

cantly reduced by the Government's, ability to argue that since the 

probation violation warrant was based on Guillermo' s 1974 trip to 

Chile, the Novo brothers were arraid that inquiry into the probation 

viola tion would. reveal contacts wi th Chile which eventually led to 

the Letelier mu~der (TI'. 3112-3114).· Even more importantly, the 

Government would have been able to present evidence excluded in 

the joint trial that Ignacio had told Canete that he needed the 

documentation for someone who "had left a body behind" (TI'. 3107­

3110, 3216-3217). Such evidence, of course, would have had a 

devastating impact on Ignacio' s claim of a more :i,nnocent purpose 

and would have negated any possible exculpatory impact afforded by 

evidence of Guillermo' s probation violation based on his trip to 

Chile. Under these circumstances, Ignacio was subject to less 

damaging evidence against him in the joint trial than he would 

have been in a separate trial. 

Bis final complaint about the denial of severance resta on 

the premise thatthere was so much confusion between him and his 

brother and so little evidence against him relative to the evidence 

against his co-defendants that he was prejudiced by a spill-over 

effect which denied him a fair trial. It is well settled that a 

defendant's claim that he would have had a better chance of acquit­

tal in a separate trial does not establish a right to severance. 

United States v. Brooks, 185 U.S. App. D.C. 267, 567 F.2d 134 (1977); 
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Unlted States v. Wi1son,: 140 U.S. ~pp. D.C. 220, 228 n.15, 434 

F.2d 494, 502 n.15 (970); United States v. Rucker, 586 F.2d 899 

(2d Ci r. 1978). When there' is a d lspari ty. in the evidence, the 

prime consideration is "whether the jury can reasonably be expected 

to compartmentalize the evidence as it relates to separate defend­

ants in the light of its volurne and the lirnited adrnissibl1ity." 

United States v. Gaines, 563 F.2d 1352, 1355 (9th Cir. 1977). Ac­

cord, Uni ted States v. McLaurin, 557 F. 2d 1064, 1075 (5th Ci r. 

1977); United States v. Alpern, 564 F.2d 755 (7th Cir. 1977); 

United States v. Mi1ham, 590 F.2d 717 (8th Cir. 1979). 

Ignacio Novo correctly points out that although Rafael Rivas 

Vasquez testified about meeting Guillermo Novo in Caracas in 1974 

when Guille rmo was on hi s way to Chile, Ri vas Vasquez mi s takenly 

identified Ignacio in the courtroom as the man he had met (Tr. 

1404-1405, 1417-1418). However, the misidentification was made 

clear to the jury through the testimony of Townley, who re1ated 

that it was Guillermo who had visited Chile and Guillermo who had 

met wi th an unwe1come reception at the hands of Chilean officials 

(Tr. 1600, 2110-2112, 2496-2499, 2506-2510). In the context of 

Town1ey's exp1icit testimony, the jury cou1d not have been confused 

as to the identity of the person who had visited Chile. 

Appellant also asserts that Townley mentioned a phone cal1 

with Ignacio as one of the conversations which arranged the murders. 

That assertion reveals a misunderstanding of the evidence. Townley 

was asked what conversation prior to or at the conspiracy meeting 

~~'~I,. '''1'''1' ~ ;, ¡; .....,il'"'I~'t,~I1"1 t, "l 1 1 

-----'---'-------_----l.----.l.-____ I I . 
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he had wl th CNM members re1ative to what the CNM' wanted trom i ts 

relatlonship with Chile or DI NA (~r. 1670). He mentioned that he 

had possib1y had one te1ephone conversation with Ignacio Novo, in 

addl tion to numerous conversati,ons wi th other CNM members (Tr. 

1670-1671). Since a te1ephone conversation obvious1y did not 

occur at the conspiracy meeting, it was c1ear that it had occurred 

sorne time during the previous year since that was the only context 

in which the questlon was asked (Tr. 1711). Arrangements for the 

murder were not 'made until the conspiracy meeting; therefore, any 

prior telephone conversation with Ignacio could not have been 

related to the murder plot in any way. Appe1lant's statement that 

the court instructed the jury to consider the telephone ca1l as 

evidenc~ against Ignacio stretches interpretation of the record 

beyond its proper limits. The court original1y instructed the 

jury to disregard Town1ey's testimony entirely in relation to 

Ignacio; such an instruction was clearly erroneous since the Gover­

nment could not prove the charges against Ignacio without Townley's 

testimony about his meeting with Ignacio on the day of the crime, 

at which he described how the murder plan had been executed. When 

the Government pointed this out to the court, the court then gave 

a modifiedinstruction that the Jury could consider Town1ey's 

testimony, but only in re1ation to the misprision and fa1se dec1ar­

ation charges again8t Ignacio (Tr. 1715-1716). 

There arose no confusion in the course of the tria1 which was 

not clarified for the Jury. The one or two instances in which con­
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fusion could have arisen were trivial and were explained either by 

further tnstructions or by subseqJent testimony. There is no indi­

cation that the jury was unable to compartmentalize the evidence 

agalnst Ignacio, especially since it was continuously reminded that 

the charges and proof against him were separate and distinct in re­

latlon to his co-defendants. In both cases ci ted by appellants 

where disparity of the evidence required reversal, the court focused 

on the possibili ty that the liberal rules of evidence and wide 

latitude afforded the Government in conspiracy cases could operate 

unfalrly against a defendant also charged with conspiracy. United 

States v. Mardian, 178 U.S. App. D.C. 207, 546 F.2d 973 (1976); 

United States v. Kelly, 349 F.2d 720 (2d Cir. 1965). In fact, in 

Mardian, only the combination of disproportion~te evidence and the 

absence of Mardlan' s carefully selected counsel supplied a basis 

for reversal. 

In the instant case, of course, Ignacio Novo was not charged 

with conspiracy and so was not subject to any liberalized rules of 

evidence. His right to an independent evaluation of guilt was 

protected by frequent jury instructions which emphasized his special 

status. He was represented throughout the trial by the counsel of 

hls choice. Contrary to appellant's assertions, the Government at 

no time asked the jury to believe that Ignacio Novo was a partici­

pant in the murder conspiracy. Appellant's recitation of the 
80/ . 

facts (Appellants' Brief 11, p. 20) re~eals a misunderstanding of 

80/ The brief of Ignacio Novo is designated as Appellants' Brief 
11. 
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the Government' s closing argument. The "eight people" mentioned 

by the Government were listed as follows: Michael Townley, Guillermo 

Novo, Alvin Ross, three people in Chile, and two péople who had not 

yet been apprehended. There was no implication whatever that 

Ignacio Novo was one of the conspit'ators (Tr. 5131). Addition­

ally, the Government argued that the false declarations and mis­

prision counts "set the stage" for an understanding by the Jury of 

the nature of the prior conspiracy, sfnce concealment of public, 

legitimate contacts wi th Chile was necessary to keep secret the 

clandestine relationship with DINA. Such a comment was a totally 

proper interpretation of the evidence relevant to the false declar­

ations and misprision charges against Ignacio (~Tr. 5132-5135). 

In rebuttal argument, the Government argued not that Ignacio was 

part of the murder conspiracy, but that the people who commi tted 

the act of terrorism were assassins in the same league with Michael 

Townley (Tr. 5489). Appellants' attempt to lift isolated statements 

out of context is simply a camouflage to screen the painstaking 

efforts made by both the court and the Government to ensure that 

Ignacio Novo was fully afforded his right to a fair and impartial 

trial. The court committed no abuse of discretion in denying his 

motion for severarice. 
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XXII.� The evidence wa[~ sut'ficient to sustain� 
appellant Ignacjo Novo's convictions� 
on both counts of false declaratlons.� 
(Tr. 1617, 1695, 51H4, 5540.)� 

Appellant Ignacl0 Novo argues that since his answers at the 

grand jury to questions posed by the prosecutor were never proved 

to be false, hia convictions on two counts of fa1se dec1arations 

cannot be sustained. Such a contentlon, in the context of the 

entlre record in this case, is without foundation. 

As discussed aboye, supra, pp. 50-51, it ls well settled that 

the Government has met i ts burden of proof when i t has produced 

evidence, viewed ln the light most favorable to the Government, 

from whlch a reasonable mind could fairly find guilt beyond a 

reasonable doubt. Crawford v. United States, supra; Curley v. 
Unlted States, supra. Ignacio Novo asserts that there was no 

evldence that he l1ed when he told the grand jury that he had not 

heard Letel1er' s name untll he heard 1t ln the news a couple of 

days after the rnurder and that he l1ed when he sald that hls per­

sanal oplnlon was that the Cuban Cornmunlsts posslbly had comrnltted 

the murder to create problems. (See Indlctment, Count Elght.) 

Inltlally, lt shou1d be noted that when a defendant ls charged wlth 

several false statements ln a slngle count, proof of only one specl­

flcatlon 18 sufflclent to support a gul1ty verdlct. Unlted States ... 

v. Abrams, 568 F.2d 411 (5th Clr. 1978); Unlted States v. Bonacorsa, 

528 F.2d 1218 (2d Clr. 1976). 

_''_'_I"¡-~_¡¡¡¡"_"_';I_"-L"_"¡'-,ilt.'J_"'_"_'_'_"_'_'_"_"~'I!I_"'¡_" - __'--L_'-__"_"'....~~.._,~,'~I Uj~, ~ l¡",.......,"',J',.oII•.. ',1, 11" 1 I ,JI "4 1 iJ.t ~Ii¡ /, J-li)·¡ .• I ¡',I /," ¡ '1 I ¡� 
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.� 
Appellant correctly po~nts ~ut that tpe Government produced 

no evidence that Ignacio had heard Letelier's name before the mur­

ders. The ev1dence is crystal clear, however, that he did hear the 

name on the day of the murder, not only in the news media but also 

from Townley's descrlptlon to hlm of how the murder plan had been 

executed (Tr. 1695). Since Ignacio's grand jury appearance occurred 

only a little more than a month after the murders, there was ample 

evidence from which the jury could infer that he remembered exactly 

when he had first heard the narne and that he intended to lie to 

the grand jury. 

Relying primarily on Bronston v. United States, 409 U.S. 352 

(1973), and United States v. Wall, 371 F.2d 398 (6th Cir. 1967), 

appellant also argues that the express ion of personal opinion 

quoted in Count Eight cannot form the basis for a false declara­

tion conviction.We submit that Bronston and Wall are inapposite, 

since they considered only non-responsive answers, which, while 

misleading, were li terally true. In the instant case, Ignacio' s 

testimony that he believed that the Cuban Communists had committed 

the murders was literally falsee 

In analyzing how this express ion of opinion can be said to be 

literally false, it 1s useful to consider the line of cases involv­

ing a wi tness' testimony that he cannot recollect a particular 

event. Courts have held that when a wi tness testifies that he 

does not remember or does not believe that an event occurred, i t 

1s for the jury to determine from circumstantial evidence whether 
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he actua11y be1ieved or fai1ed to remember as he testified or 

whether he 1ied in representing ~is state of mind. United States 

v. Chapin, 169 u.s. App. D.C. 303,313,515 F.2d 1274,1284 (1975); 

Uni ted States v. Abram&, supra; Uni ted States v. Kel1y, 540 F. 2d 

990 (9th Cir. 1976). Such a jury inference may be drawn from 

proof of objective fa1sity, proof of motive to 1ie, and from other 

facts tending to show that defendant's state of mind was not as he 

claimed. United States v. Chapin, ~upra. 

Since juries routine1y are callee upon to eva1uate the state of 

a defendant's mind when he represents that he holds a certain belief 

or memory, there is no bar to jury eva1uation of state of mind when 
" 81/ 

a defendant represents that he ho1ds a particular opinion. The jury 

in this case, after weighing Townley's testimony about his descrip­

tion to Ignacio of the murder plan and execution, had amp1e evidence 

to determine whether Ignacio did in fact be1ieve that the Cuban Com­

munists had commltted the murder. From the circumstantia1 evidence 
. 

before them, they obvious1y found Ignacio's statement of belief at 

the grand jury incredib1e. Such a "determination was an entlrely 

proper exercise of the jury' s function, based on evidence from 

which a reasonab1e mind could infer gul1t. 

81/ The only case cited by appellant which held that a statement 
of a belief did not support a conviction was the oplnlon of a 
district court judge sittlng as factfinder in a bench trial. 
United States v. Esposito, 358 F. Supp. 1032, 1033 (N.D. 111. 
1973). There ls no suggestion in the case that the questlon shou1d 
not go to the factfinder; the judge on those facts was simply not 
convinced beyond a reasonable doubt of defendant's gui1t . 

•. '*,~~1Il" 11 
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Appellant also clalms that the evldence was insufficient to 

\ prove the falsi ty of any of the statements in Count\ Nine of the 

lndictment. The argument that the Government should have been 

more specific when it asked Ignacio Novo if he knew anyone in DINA 

ls lrrelevant to a clalm of lnsufflcient evldence. Courts have 

uniformly held that it is for the jury to decide what meaning the 

defendant gave toa question when he answered it; the fact that a 

question or answer could be interpreted in more than one way does 

not take the issue out of the jury' s province. Uni ted States v. 

Chapin, supra; United States v. Slawik, 548 F.2d 75 (3d Cir. 1977); 

Uni ted States v. Bonacorsa, supra. In the context of Townley' s 

entire description of the relationship between DINA and the CNM 

and his conversation wi th Ignacio about the murder, the jury had 

ample evidence from which to conclude that Ignacio understood the 

question in a normal way and answered i t wi th intentional false­

hood. 

Equally mistaken is Ignacio' s claim that the Government did 

not establish the falsehood of his statement that he had had no 

contact wi th anyone who had been in Chile in the past two years. 

Again, the conversation between Townley and Ignacio would have been 

totally incredible outside the framework of the trust which had 

buil t up between Townley as a member of the Chilean intelligence 

organiza tion and members of the CNM who had similar poli tical ideolo­

gies. Also, at the time of his arrest, Ignacio Novo was in posses­

sion of an address book containing the name "Andres Wilson" and 
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the telephone number of Townley l s (Wl1son' s) home ln Chl1e prlor 

to 1977 (TI". 1617', 5184). From thesc' cl rcums tances, the jury could 

certalnly flnd, as they dld, that Ignacl0 lntentlonally 11ed to 

the grand .1ury durlng hls testlmony a month after the murders. 

Flnally, appellant' s complalnt about the wordlng of the jury 

lnstructlons on Counts Elght and Nlne asks thls Court to speculate 1 

about posslble jury mlsunderstandlng of the phrases used (Tr. 

5557). Speclflcally, appellant fears that the jury may have 

thought that lt could use evldence on one count to convlct on the 

other count. As lde from the s tralned nature of thls lnterpreta­

tlon, the record ls clear that the court lnstructed the jury to 

conslder each count separately, welghlng only the evldence appllc­

able to that partlcular count (TI". j540). There ls no lndlcatlon 

that the jury was confused or mls1ed in any way. 

XXIII.� The evidence was sufficient to sustain� 
appellant Ignacl0 Novo's convlction on� 
the mlsprlsion charge agalnst hlm.� 

Appellant Ignacio Novo contends that the evldence was lnsuf­

ficient to sustain his convlctlon on the misprlslon charge against 

him. It is clear, however, that evidence of several acts committed 

by Ignacio combined to provide a sufficlent basis on which the jury 

could find guilt. 

On October 21, 1976, one month after the murders, but prior to 

Ignacio's grand jury appearance, Special Agent Ovldl0 Cervantes of 

.,,11 "llr'~¡'I! 'l'lMit!'I'U I 1,'I'I'~ I ,'"111 
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the FBI 1nterv1ewed Ignac10 1n M1am1 (Tr. 3745)., Cerva.ntes asked 

whether Ignac10 had been 1nvo1ved 1n the Leteí1er k1111ngs or 

whether he had know1edge that. other members of the CNM had been 

1nvo1ved (Tr. 3753). Ignac10 responded by descr1b1ng h1s own 

act1v1t1es around the date of the murders, by stat1ng that he had 

no know1edge of whether Gu1llermo Novo and Ross had been 1n Wash­

1ngton, and by out11n1ng for the agent the goa1s and programs of 

the CNM(Tr. 3742-3743, 3750-3751). A1though Cervantes had stated 

that the exp11c1t purpose of h1s 1nterview was to gather 1nformat1on 

on the 1dentIty of the Lete1Ier/Moff1tt k111ers (Tr. 3753), Ignac10 

Novo ta1ked about everyth1ng but the personal know1edge he had 

gleaned from Town1ey on that subject on1y a month prior to the 1n­

terview. Thus by fa11ing to revea1 h1s know1edge when spec1f1ca11y 

asked, he he1ped camouf1age the 1dent1ty of the k111ers and com­

m1tted an affirmat1ve act of concea1ment. See UnIted States v. 

P1ttman, 527 F.2d 444 (4th Cir. 1975), cert. denIed, 424 U.S. 923 

(1976). 

The procurement of fa1se documentation from Canete to aId 

Gui11ermo's f1ight from author1t1es a1so constituted an act of 

concea1ment supportlng the mIsprIs10n conv1ctlon. As polnted out 

supra, p. 173, even had ev1dence of Gu111ermo' s probation vlo1a­

tion been introduced, that proof wou1d have 1ed rIght back to the 

Lete11er case, s1nce the v101at1on was based on Gul11ermo's v1s1t 

to Ch11e In 1974, about wh1ch he had 1Ied to the grand jury (see 
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Indictment, Count Seven). The discussion of documents with 

Canete also occurred in the context of Ignacio' s explanation that 

the Government was "trying to lay the Letelier thing" on him, that 

he was in touch wi th DINA to see "how things are going," and that 

if Canete encountered trouble wi th the authori ties as a resul t of .. 
hls work for the group, the group could place him on a safe farm 

in South America (Tr. 3236). All of these factors supported the 

jury' s inference that Ignacio was securing the documents to help 

conceal the identi ty and whereabouts of CNM members who had con­

splred with a DINA member to assassinate Letelier. 

Finally, the jury could find from Ignacio Novo's statment to 

the grand jury that he was engaged in a deliberate attempt to mis­

lead the grand jury and sidetrack the investigation, especially 

slnce he had been informed only a month befo re of the identity of 

the perpetrators of the murders which he was informed that the 

grand jury was investigating. 

Thus the various acts and statements made by Ignacio Novo 

revealed a consistent pattern of efforts to conceal his knowledge 

and ald the conspirators which provided more than sufficient evi­ .. 
dence from which the jury could conc lude that he was guil ty of 

mlsprision of a felony. • 
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XXIV.� Appellant Ignacio Novo was properly 
sentenced to consecutive sentences 
on the false declarat10ns and m1s­
pr'1a1on counts • 

. 
Appellant Ignac10 Novo puts m1splaced reliance in the doctrine 

of double jeopardy as a bar to his sentences on the false declara­

tions counts wh1ch, wh1le concurrent w1 th each other, were made 

consecutive to his sentence on the mispr1s10n count. He bases h1s 

argument on the speculation that the jury may have discounted other 

proof of the m1sprision and based their conviction solely on evi­

dence of the false declaration, thus mak1ng false declarations a 

leaaer 1ncluded offense of m1spriaion. The standard for evaluating 

auch a double jeopardy claim was enunciated in Blockburger v. 

United States, 284 U.S. 299 (1932), where1n the Supreme Court held 

that "[t]he applicable rule ia that where the same act or transac­

tion conat1tutes a v10lation of two diat1nct atatutory provisiona, 

the test to be applied to determine whether there are two offensea 

or only one, ia whether each prov1s10n requ1res proof of a fact 

wh1ch the other does not." Id. at 304. In conaidering the validity 

of conaecutive sentencea imposed for a felony murder based on rape 

and for the rape i tself, the Supreme Court has recently applied 

the Blockburger rule to void those cumulative sentences. Whalen 

v. Unlted States, No. 78-5471 (48 L.W. 4406, Apri1 16, 1980). The 

Court he1d that consecutive sentences could not be imposed because 

a conviction for ki11ing in the course of a rape cou1d not be ob­

tained without prov1ng every element of the underlying rape. 
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In the instant case, i t is obvious that proof of misprision 

of a felony does not generally require proof of false declaration 

to a grand jury. The particular evidence in thls case happened to 

lnclude the fact that Ignacio Novo lied to the grand jury, but 

certa1n1y the Government was not requ1red to prove false declara­

tion as an element of mlsprision, as it is requlred to prove an 

underlying felony as an element of felony murder. The jury could 

have found that Ignacio' s statements to the grand jury, even if 

not literally false as requlred for a false declaratlon convlctlon 

under Bronston, supra, were so mlsleadlng as to constltute an af­

flrmative concealment of his knowledge about the murders. Such a 

finding would clearly. support a verdict of gullty on the misprislon 

count even if every element of the false declaratlon counts had 

not been proved. Under the doctrine of Blockburger and Whalen, 

then, appellant Ignacio Novo was properly sentenced to consecutive 

terms for the misprision and false declaration counts. 

CONCLUSlON 

WHEREFORE, we respectfully submi t that the judgment of the 

Dlstrict Court as to all appellants should be affirmed. 

CHARLES F. C. RUFF, 
United States Attorney. 
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