


were secretly serving as informants appellants were deprived of
the information necessary to make an intelligent decision as to
whether to speak to such persons in the absence of counsel.
Indeed, the government's actions in placing these active in-
formants in a pre-trial i;s;itution seems to have been patently
designed to violate the detaineéé' Sixth Amendment rights.

Consequently, under Massiah v. United States, 377 U.S. 201

(1964) and its progeny, the statements obtained from appellants

by these informants should have been suppressed.
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A. The Informants.

1. Kaminsky

Sherman Kaminsky had a history of convictions for
racketeering and extortion committed all over the country.
Prior to his arrest on his current charges, he had been a

fugitive for twelve years (4382). At the time of his arrest,
he was wanted for sentencing on guilty pleas he had previously

entered in Illinois, New York, New Jersey and Pennsylvania
(4382).

Mr. Kaminsky was brought to the Metropolitan Correctional
Center in early 1978 to await sentencing on his New York and
New Jersey federal convictions. Knowing that cooperation
with the government would benefit him at that sentencing,
Kaminsky began almost immediately to gather information about
his fellow inmates at MCC and pass it on to the government,
~usually through his attorney.

First Kaminsky provided federal officials with infor-
mation concerning another inmate's alleged plan to assassinate
the federal judge who had sentenced him. When that inmate thereafter
escaped from MCC, Kaminsky also provided information to the
United States Attorney which aided in that inmate's recapture.

Next, Kaminsky provided federal officials with information
concerning a different inmate's alleged plan to kill an under-
'cover New York City police officer. That information was given
to the Justice Department's Organized Crime Strike Force for
the Eastern District of New York.

At his sentencing in the New York on June 14, 19781,

“he transcript of this proceeding is set forth in appellants’
appendix, Volume II.
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Kaminsky's informant activities were brought to the atten-
tion of the sentencing judge as Kaminsky's primary ground for
requesting a lenient sentence (Kaminsky sentencing trans-
cript at 2, 4-5, 5, 10, 14, 24, 31).1 The judge imposed a
five year sentence of incarceration on Kaminsky, but then
suspended it for the express purpose of allowing Kaminsky to
be at liberty so that he could continue to cooperate with

the government (id. at 33-34). The judge also reminded
Kaminsky that his sentencing in another case before this same
judge had been postponed for six months. (Id. at 7, 35). The
Judge left no doubt that unless Kaminsky continued to act as
an informant for the government, providing substantial infor-
mation in as many cases as possible, he would receive a sub-
stantial prison sentence at that subsequent proceeding.
Kaminsky made clear that he intended to cooperate with the
-government to the fullest possible extent:

The assistant United States Attorney likewise encouraged
Kaminsky to cooperate in '"other new fields...to the fullest
extent he can under the circumstances he finds himself in."
In response, Kaminsky repeatedly insisted that he would
cooperate with the government in every way possible:

[The Court]: Why do I bother with you altogether,
then? Why don't I just throw the book at you and
say you did a dirty, slimy, almost inhuman bit of

deportment, you should pay, and I wish the law
would enable me to multiply it by ten? Why do I

1Some of these references were excised from the transcript by

trial Judge Parker before he would allow counsel on appeal to
see the transcript. ‘
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bother with you altogether since I suspect
you?

For the simple reason that there has been
called to my attention by your lawyers and
by the Government, in all fairmess, that
you have been cooperating.

Tk ok k%
I come back to the only thing that makes me
talk to you, spend my energy, exercise a sore
throat.

Why do I do it? I say I do it only because I
believe you can be cooperative with the authori-
ties to the end that the community will be bene-
fited by the help that you are in a position to
give.

[The Defendant]: I can and I will, your Honor.
* * k *
[The Court]: And your lawyers are in pleading
with me to give you a chance to make good and
not put you in jail. Why am I considering doing
it? Only because you may be of service to the
national community. If I didn't think that you
could render service and be helpful, and in that
way possibly purge yourself, I wouldn't spend
three minutes with you...
* kK ok
I ask you very plainly: If I give you a chance
to cooperate with the authorities, I don't care
where the authorities are in America, in the
United States of America--I don't care whether
it's Alaska or whether it's New Jersey or
Chicago--Hammock [another defendant] did it,
and you know I clipped his sentence because
he did it. But he proved it, and only after
he proved it did I cut the sentence.

I ask you plainly. Don't kid yourself. Get

- this over with, Kaminsky. If there is nothing
here for you, don't fool yourself. I will find
out., Take your sentence. Have it over with.

Don't bluff the judge.

When the judge says to you, "Kaminsky, do you
think you can help the authorities?" don't
brush me off or think you are satisfying me
by saying yes. Don't say yes unless you know
what you are talking about, because I will
find out.
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Now, what do you say? .

[The Defendant]: - ...in answer to your
question, if the Government will enable me
to help, if they will allow me to help, I
will purge myself. I am limited in how I
can help. I can do more; I have offered to
do more. There isn't enough that I can do
to satisfy what I have done. But I would
give the government my full and total co-
operation if they will just let me, if they
will just give me an opportunity to really
go and do the things that I know I.can do.
This is the opportunity I need.

* k Kk *
I can really give them service, really do
things. I want to be able to do things.
I to%d this to both my attorneys a long
time ago...

I don't know how to describe it. But there
are people that have confidence in me, they
talk to me, and I could utilize these con-
fidences if they would let me, and I have
done the best that I could under the circum-
stances. ..

But I give you my word that the U.S. Government
in any capacity has got my full and total
cooperation. But to please give me an oppor-
tunity to let me use it, to let me show them.

[The Court]: All right. That is fair enough.

The Government is represented by Mr. Shwartz.
Mr. Shwartz has heard what I have said.

This whole sentence about to be pronounced

is predicated upon the one reason that this
Judge is doing anything other than committing
this defendant to jail right today, and that
is to hold him to account on his pledge to be
of service to the authorities.

[Assistant U.S. Attorney Shwartz]: Mr. Bartels
and Mr. Aronwald have already assured your
Honor and my office that that sort of assis-
tance can be expected. Any cooperation in
terms of other new fields which I think we

all hope may turn out to be fruitful...I am

-84-




going to suspend the operation of that

sentence depending on how you come through,

and you know what I mean by that expression.
* * K *

You are going to be on probation. You

are going to have to prove to the judge

that you really are what you say you are,

that you really will perform what you

pledge will be performed, that you recog-

nize that is the only reason why the

judge is allowing this kind of a sentence

to come into existence.

But I must tell you, and you undoubtedly
have guessed it already, that if you two-
timée me, Mister, the dirty, filthy, low-
life behavior that you have -committed in
the past will come to plague you all over
again, because I will treat you like vermin.

Do you get it?
[The Defendant]: Yes, sir.

[The Court]: To me a double-crosser is a low,
contemptible rat.

Have I made myself clear?
[The Defendant]: Yes, sir.

[The Court]: You double-cross me, Mister, and
no one yet has---

[The Defendant]: I won't, Judge.

[The Court]: Ask your lawyers. Let them
check into it. Go on. Tell them to check into

it.

Not a single human being has ever survived a
double-cross of Cooper. And when I stick my
neck out, you are going to double-cross me?
What am I getting? A commission of what the
hell you may empose? What do you think I am
doing it for?

If you don't make good, I will throw you in
can if it's the last act I do before I pass
on. And if Mr. Bartels hasa't told you that

-86-




I am a tough bird when you double-cross me,
he'd better bring you up to date.

[The Defendaﬁt]: He has.

[The Court]: He must have said some ugly
things, and everything he said is true, even
though I didn't hear him. And the more ugly
he can paint it, the better it is with me.

The point is that this ugly judge has you in
his grip.

* K Kk *
You might as well know. You surprise me by
showing me you are what you are, I will back
you up to the hilt. And, if you don't, I
will back you into jail. - :

Can I talk plainer than that?
[The Defendant]: No, sir.
[The Court]: What do you want to say?

[The Defendant]: Judge Cooper, number one, I
believe you. God knows, I believe every word
that you are saying.

I will try my hardest.
_ * % Kk *

There is no limitation on what I can do or what
I can attempt to do, but I know I can accomplish
something. Your Honor, please believe me.

[The Court]: I want a report of your activity
every month and I want it in affidavit form.
.That you have to submit to the probation-office...

And I repeat that one of the main conditions of
probation is your unstinted, unlimited, full
cooperation with all the authorities, federal
and state, anywhere in the United States of

. America.

Do you understand that?

[The Defendant]: Yes, sir.

* * Kk k
[The Court]: I repeat, the Court has been prompted
to do this primarily -- I would say entirely --

other considerations are valuable, but they pale
in significance compared with what I keep on re-
peating, and that is, the full cooperation by this
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just hopeful, and I think all that your
Honor can fairly expect of Mr. Kaninsky--
and all Mr. Kaminsky offers -- is that he
cooperate to the fullest extent he can
under the circumstances he finds himself
in.

[The Court]: ...Mr. Kaminsky, if I find that
you have nevertheless done all you can while
in confinement and that the Government has
not seen fit to have you at liberty so as
to put you to the test of your cooperation
on the outside, I certainly am not going to

hold it against you so long as I am convinced
that, while in confinement, you went all out.

Have I made myself clear?

[The Defendant]: Yes, sir.

* % % *
[The Court]: ...he can be of help, all of which
leads me to say very candidly that I will give
this defendant credit for whatever he does...

* % * *
[Defense Attorney]: Back in May when we had
our last meeting, you instructed me to tell
Mr. Kaminsky that if he did not cooperate or
if he violated your Honor's terms as far as
this monthly affidavit is concerned, that you
would throw the book at him, not just on the
underlying sentence but perhaps on a perjury
charge, or whatever else you could. And I
informed him of that and informed him that he
would be in touch with us on a more than monthly
basis.

[The Court]: More particularly, are you in a
position to say to me on the record that if you
go on being his counsel you will devote time
and attention to the end that he make good

what he has said on the record he plans to do?

[Mr. Bartels]: I will make that representation.
[The Court]: Do you?
[Mr. Aronwald]: Yes, your Honor.
* % * *
[The Court]: All right.

I am going to give you a chance to prove your-
self. I intend to hand you a sentence and I am
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defendant with the authorities. -

(Kaminsky sentencing transcript
at 10-37)

Since he was to be sentenced:again in six months by
the same judge, Kaminsky knew that it was imperative for him
to provide more incriminating information to the government.
Consequently, he began immediately to collect such infor-
mation on other MCC inmates - including appellant Ross.

Kaminsky met appellant Ross at MCC at approximately
the same time as the above-quoted seﬁtencing proceeding -
June, 1978 (3803). Both men were housed in the same unit
and were therefore in daily contact for approximately the
next half year. According tq Kaminsky, he and Ross conversed
on a wide variety of subjects, from Kaminsky's involvement
in Hagannah, an Israeli military organization, to the American
Central Intelligence Agency. Following these conversatioms,
Kaminsky would return to his cell and make notes about the
content of his conversations with Ross. As in his previous
informant activities at MCC, Kaminsky theh periodically de-
livered these notes to his attorney, Mr. Aronwald, and instructed
him to turn this information over to the appropriate govern-
- ment agency, (3806). Over repeated objection by defense .
counsel, Kaminsky was permitted to describe at trial the in-
formation he had thus obtained from Ross.

.According to ttat testimony, appellant Ross expressed
an interest in developing a military organization for the

Cuban National Movement, (4342). He also stated that the

-88-




Cuban National Movement and the Chilean government shared cert
mutual interests, including anti-Castroism and anti-commu-
nism, and that both were opposed to the spread of those
philosophies in South America. (4347). Kaminsky further
claimed that Ross had told him ﬁhat the Chilean Government
could be helpful to the Cuban National Movement by providing
them with money, a safe refuge, training, weapons, explosvies,

and an exchange of agents (4349).

ain

Kaminsky also testified that appellant Ross had identified

Michaél Toﬁnley, the government's chief witness in this case,
as a "rat, and informer, a traifor." (4349) PRoss was also
alleged to have told Kaminsky that Townley was an agent of
DINA, the Chilean secret police, and that Ross had dealt
with him in this country (4349). When asked to be specific
~as to those dealings, Kaminsky testified that Ross had told
him that:

++:.-he [Ross] was involved in the murder of

Orlando Letelier together with generals in DINA,

Sepulveda, Michael Townley, and other members

of the Cuban National Movement in this country.

(4350)
According to Kaminsky, Ross told him that he

attended a meeting with Townley at which Townley said that
. General Contrares, the head of DINA, wanted to see a '"Marxist
agent' assassinated because he was a 'threat to DINA, who
képt certain elemeﬁts alive that were detrimental to DINA"
(4372). For the Cuban National Movement to assist in this

assassination, said Ross, would "help cement relations and

agreements that had been made between DINA and the Cuban
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National Movement." (4372)

Kaminsky further testified that Ross had told him
that he "had contributed certain technical items and in
particular, two wires that were used in manufacturing the
bomb that was planted under Orlando Letelier's car tkat
killed him." (4373) According to Kaminsky, Ross referred
to Letelier as a '"'rotten Communist Marxist,' and said that
.he was glad he was dead and "used a lot of 4-letter words in
relation to Letelier.”" (4373)

Kaminsky also testified that Ross

"dislikes every aspect of the Central Intelli-
gence Agency for many reasons. No. 1, he
blames them for the catastrophe that took
place at the Bay of Pigs...He contends here
that the CIA is a goofball organization...
that messed up in the overthrow of Mr. Allende.
He contends that they goofed up in Cambodia,
that they goofed up in Vietnam." (4374-75)

Kaminsky also testified that Ross told him that

"Alvin Ross is not a fool and I'm not going
to pay for the murder of Orlando Letelier;
that the CIA will be the scapegoat in this
matter... people everywhere would gladly
accept the fact that the CIA would be held

responsible."

(4375)
Kaminsky also testified that Ross told him that he

was angry at DINA because he had expected money from them and

never received any. (4380)

Mr. Kaminsky was rewarded for collecting this information
on Mr. Ross, just as he had for his past informant activities,

by having the United States Attorney for the District of
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Columbia and the United States Attorney for the Northern

District of Illinois ' recommend probation in his Illinois case

(4384-85).

The prosecutor made extensive use of this testimony

in his summation to the jury (5161, 5169, 5197, 5210).

—
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2. Polytarides

In 1977, Antonio Polytarides was convicted in federal
court of illegally selling weapons and other defense articles
to the Iraqi government (4309). 1In December, 1977, while
serving his sentence for that offense, he was transferred to
the Metropolitan Correctional Center in New York City on a
writ (4310). There, Polytarides was approached by several
MCC inmates concerning possible weapons transactions (3934).
Rniowing that he would be up for parole consideration in the.
near future, and knowing that informing on these individuals
to the federal government would enhance his chances for early
parole release, Polytarides decided to discuss weapon sales
with any interested inmates and then to provide information
concerning these negotiations to federal officials. Conse-
quently, following his first such negotiations (with inmates
not associated with this case),vPolytarides got in touch with
agent King, the Customs agent who had been involved in Polytarides'
criminal proceeding. Over the next yeaf, Polytarides provided
King with information on MCC inmates concerning weapons
negotiations and other federal crimes on a regular basis. The
proceedings for which Polytarides was brought to MCC were com-
pleted in March, 1978. Nevertheless, he was kept at that
institution, which is primarily a\temporary detention facility
for persons awaiting trial, soley in order that he could

continue to provide incriminating information on the detainees

to agent King (3937-38).
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While he was thus being kept at MCC so as to-be in a po-
sition to meet and inform on the pre-trial defendants housed
there, Polytarides was introduced, in June of 1978, to
appellant Guillermo Novo (3940). From the outset, Polytarides
began pumping appellant Novo for incriminating information.

In fact, his first words to Novo were:
I know who you are because Mr. Sotomeyer and
Battle [other MCC inmates] told me that your

group is the one that arranged it, arranged
the Letelier bombing.

(3941)

When quytaridgs told ageﬁt.King of his initial con-
versations with appeilant Novo, King specifically instructed
Polytaride; to try to get more information from Novo by
offering to assist the fugitifes in that case in getting out
of the country (3944). .

Pursuant to these instructions, Polytarides told Novo that
he could arrange safe passage out of the country for the two
fugitives on a Greek tanker (3944). This attempt to secure
information was so blatant, however, that Novo became suspicious
that Polytarides might be an informant. He adviséd his attorney
that Polytarides was pumping him for information (3530), and
refused to have anything to do with Polytarides for several
months. |

Then, in December, 1978, Polytarides advised Novo that
he had received a parole release date. This lulled Novo into
believing that Polytarides could not be an informant because
he appeared to have nothing further to gain by cooperating

with the governﬁent. Thereafter, when Novo returned to the
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unit one day in an obviously agitated state, Polytarides
initiated a conversation with him by asking him what was
wrong (4311). Appellant Novo responded by saying:

Well, I have been betrayed by some persons
in my case, but we will pay them back.

(4311)

It was this statement which Polytarides was permitted to describe
to the jury at the trial below (4312). He also testified
that appellant Ross was present when appellant Novo made this
statement (4312). The prosecutor argued to the jury in
summation that this statement constituted significant proof
of appellant Novo's guilt (5210).

l

!
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B, The Constitutional Violation -
The incriminating statements which these informants
obtained from appellants should not have been admitted into

evidence at the trial below. 1In Massiah v. United States,

377 U.S. 201 (1964), the Supreme Court held that once a de-
fendant has been arraigned and his right to counsel has there-
fore 'attached, he has a constitutional right not to discuss
his case with persons working for the government unless his
counsel is present or he has knowingly waived his right to

such counsel. When, as in Massiaﬁ and in this case, the

person with whom a defendant speaks is surreptitiously acting as
a government informant, the defeﬁdant is deprived of‘any know-
ledge of the listener's status' and thus prevented from making

a knowing decision whether to waive his right to counsel in
speaking to that person. Consequently, the incriminating state-
ments obtained in such fagshion are inadmissible at trial.

The Circuits are presently in conflict as to whether
Massiah applies~Zo all conversations between defendants and
undercover informants, or only to statments which are the
product of interrogation. The Fourth Circuit‘recently ruled

that Massiah applies to all such conversations. Henry v.

United States, 590 F.2d 544 (4th Cir. 1978). 1In Wilson wv.

Henderson, 584 F.2d 1185 (2d Cir. 1978), on the other hand,

two Senior District Court Judges, sitting by designation, held,
over the strong dissent of the only active Judge on the panel,
that Massiah applied only to statements which were the product

of interrogation.
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This Court need not take sides in this controversy
in order to decide the present case, however. The record
in this case clearly establishes that both of the infor-
mants deliberately elicited incrim%nating statements from
appellants for the specific purpose of forwarding those

statements to the government.

Polytarides testified that he even went so far as to
offer aid to the fugitives in this case in an effort to in-
duce appeliant Guillermo Novo to make incriminating disclosures.
Moreover, the incriminating statement to which Polytarides
testified was made by Novo in direct response to a question
put to him by Polytarides.

It is likewise clear that Kaminsky was constantly seeking
information to forward to the government so as to enhance
his informant image with his sentencing judge. Thus, despite
these witnesses' self-serving testimony that they had been
instructed not to interrogate the individuals on whom they
were gathering information, their exchanges with appellants
can hardly be dismissed as idle conversation. Rather, these
informants ''deliberately and designedly set out to elicit

information from [the defendant] just as surely as - and
perhaps more effectively than - if he had formally interro-

gated him." Brewer v. Wiliiams, 430 U.S. 387, 399. Such

interchanges are "tantamount to interrogation, " Id., 43Q U.S. at

399, and therefore violative of appellants' Sixth Amendment

rights (Id.).

Even if the statements challenged here were not the

product of interfogation, however, they would still have to
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be suppressed. Massiah and its progeny turn not om the
fact of interrogation but rather on the fact that the
defendant was placed in a situation where he engaged in
conversation with a government informant without being ad-
vised of that individual's status. Indeed, in Massiah
itself, there was no interrogation. Rather, the statements
which were suppressed were made by the defendant during a
normal conversation with one who, unbeknownst to him, was
acting as a government agent. Thus, in describing the facts
in that case, the Court never even~suggested that interroga-
tion had taken place:

On the evening of November 19, 1959,

Colson [the informant] and the petitioner

held a lengthy conversation while sitting

in Colson's automobile, parked on a New

York Street...The petitioner made several

incriminating statements during the course
of this conversation.

Massiah v. United States, supra,
377 U.S. at 202-03, B

3

Any confusion on this point was subsequently eliminated

by the Supreme Court in Beatty v. United States, 377 F.2d

181 (5th Cir. 1967), summarily reversed, 389 U.S.‘45 (1967).
There, the Court of Appeals had held Massiah inapplicable
because there had been no interrogation; all aspects of the
incriminating conversatioﬁ between the defendant and the
informant were initiated by the defendant himself. The
Supreme Court's summary reversal of that holding clearly

established that Massiah applies to all defendant-informant
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commuriications, regardless of whether there was any _actual
interrogation.1
At the trial belqw, the government inéisted that

Brewer v. Williams, 430 U.S. 387 (1977) had sub silentio

limited Massiah to interrogations. Such was clearly not the
case, however. Brewer just happened to be a case involving
actual interrogation. Consequently, the Court merely noted
that Massiah applied to such circumstances, stating, 'the
clear rule of Massiah is that once adversary proceedings have
commenced against an individual, he has é right to legal re-
presentation when the government interrogates him.'" Id. 430
U.S. at 4011 This comment clearly did not limit Massiah to
formal interrogations; rathe¥; it merely acknowledged that
Massiah applied inter alia to such situations. Moreover,
the "interrogation' which occurred in Brewer was precisely
what occurred in this case, namely a deliberate attempt to .
elicit incriminating information from the defendant under the
guise of innocuous conversation. Id., 430 U.S. at 399.

This case is of course readily distinguishable from

those in which a defendant makes incriminating statements

1Massiah also clearly does not turn on whether there was
electronic surveillance or other eavesdropping. 'There is
surely no difference, except one of reliability perhaps,
between the radio transmitter used in Massiah and the planted
cellmate used here." Wilson v. Henderson, 584 F.2d 1185,
1194 (24 Cir. 1978); United States v. Henry, supra.
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to someone who is not then a government informant but who

thereafter becomes one. See eg. United States v. Coppola,

526 F.2d 764 (10th Cir. 1975); United States ex rel. Milani

v. Pate, 425 F.2d 6 (7th Cir. 1970); Paroutian v. United

States, 370 F.2d 631 (2d Cir. 1967). As previously explained,
both witnesses here were established government informarits who
had already cooperated in several other cased, and who were
specifically instructea to gather incriminating information
for the government on anyone they could. Their actions were
thus clearly authorized and encouraged by the governemnt.
These informants were both housed in a facility used
primarily for pre-trial detainees whose right to counsel had
attached. Rather than separating these informants from such
detainees, or at least advising the detainees that these were
government informants so that the detainees could make an
intelligent decision whether to waive their right to counsel’
in speaking to them, the government instead encouraged these
informants surreptitiously to gather incriminating information
on the men with whom they were confined. In so doing, the
government acted in callous disregard of appellants' and the
other detainees' Sixth Amendment rights. The evidence thus ob-
tained was clearly violative of appellants' right to counsel.
The district court erred in allowing it to be presented to the

jury at the trial below.1

1Colloquys and testimony pertaining to this issue occurred at
3530 - 3546; 3665 - 3721; 3760 - 3847; 3901 -3970; 4103 -4201;
4259 - 4548.
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