




This Court need not take sides in this contraversy 

in order to decide the present case, however. The record 

/ in this case clearly establishes that both of the infor­

mants deliberately elicited incrindnating statements from 

appellants for the specific purpose of forwarding those 

statements to the government. 

Polytarides testified that he even went so far as to 

offer aid to the fugitives in this case in an effo~t to in­

duce appellant Guillermo Novo to make incriminating disclosures . 

.Moreover, the incriminating statement to which Polytarides� 

testified was made by Novo in direct response to a question� 

put to him by Polytarides. 

It ls likewise clear that Kaminsky was constantly seeking 

information to forward to the government so as to enhance 

his informant image with his sentencing judge. Thus, despite 

these witnesses' self-serving testimony that they had been 

instructed not to interrogate the individuals on whom they 

were gathering information, their exchanges with appellants 

can hardly be dismissed as idle conversation. Rather, these 

informants "deliberately and designedly set out to elicit 

information from [the defendant] just as surely as - and 

perhaps more effectively than - if he had formally interro­

gated him." Brewer v. Williams, 430 U.S. 387, 399. Such 

interchanges are "tantamOl,mt to interrogation, " Id.. 43 Q U. S, a t 

399, and therefore violative of appellants' Sixth Amendment 

rights (Id.).� 

Even if the sta~~ments challenged here were not the� 

product of interrogation, however, they would still have to 
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be suppressed. Massiah and its progeny turn not o~ the 

fact of interrogation but rather on the fact that the 

defendant was placed in a situation where he engaged in 

conversation with a government informant without being ad­

vised of that individual's status. Indeed, in ~assiah 

itself, there was no interrogation. Rather, the statements 

which were suppressed were made by the defendant during a 

normal conversation with one who, unbeknownst to him, was 

acting as a government agente Thus, in, describing the facts 

in that case, the Court never even suggested that interroga­

tion had taken place: 

On the evening of November 19, 1959, 
Colson [the informant] and the petitioner 
heId a lengthy conversation while sitting 
in Colson's automobile, parked on a New 
York Street ... The petitioner made several 
incriminating statements during the course 
of this conversation. 

Massiah V. United States, supra,
377 U.S. at 202-03, 

.~ 

\ 

Any confusion on this point was subsequently eliminated 

by the Supreme Court in Beatty V. United States, 377 F.2d 

181 (5th Cir. 1967), summarily reversed, 389 U.S. 45 (1967). 

There, the Court of Appeals had held Massiah inapplicable 

because there had been no interrogation; all aspects of the 

incriminating conversation between the defendant and the 

informant were initiated by the defendant himself. The 

Supreme Court's surnmary reversal of that holding clearly 

established that Massiah applies to all defendant-informant 
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commll&ications, regardless of whether there was any.actua1 
.i nterrogat1.on. 1 

At the tria1 be10w, the government insisted that 

Brewer v. Williams, 430 U.S. 387 (1977) had sub silentio 

l"tmited Massiah to interrogations. Such was c1early not the 

case, however. Brewer just happened to be a case involving 

actual interrogation. Consequently, the Court mere1y noted 

that Massiah applied to such circumstances, stating, " t he 

clear rule of Massiah is that once adversary proceedings have 

"commenced against an individual, he" has a right to legal re­

presentation when the government interrogates him." Id. 430 

U.S. at 401. This comment clearly did not limit Massiah to 

formal interrogationsi rather, it mere1y acknow1edged that 

Massiah applied inter alia to such situations. Moreover, 

the "interrogation" which occurred in Brewer was precisely 

what occurred in this case, namely a deliberate attempt to 

elicit incriminating information from the defendant under the 

guise of innocuous conversation. Id., 430 U.S. at 399. 

This case is of course readi1y distinguishable from 

those in which a defendant makes incriminating statements 

~assiah also clearly does "not turn on whether there was 
electronic survei11ance or other eavesdropping. "There is 
sure1y no difference, except one of re1iability perhaps, 
between the radio transmitter used in Massiah and the planted 
cellmate USb.: here." Wilson v. Henderson, 584 F.2d 1185, 
1194 (2d Cir. 1978); United States V. Henry, supra. 

-98­



to som~one who is not then a government informant but who 

thereafter becomes one. See ego United States V. Coppo1a, 

526 F.2d 764 (10th Cir. 1975); United States ex re1. Mi1ani 

v. Pate, 425 F.2d 6 (7th Cir. 1970); Paroutian v. United 

States, 370 F.2d 631 (2d Cir. 1967)'. As previous1y exp¡ained, 

both witnesses here were estab1ished government informantswho 

had already cooperated in several other cased, and who were 

specifica11y instructed to gather incriminating information 

for the government on anyone they could. Their actions were 

thus c1ear1y authorized and encouraged by the governemn t. 

These informants were both housed in a ~acility used 

primari1y for pre-tria1 detainees whose right to counse1 had 

attached. Rather than separating these informants from such 

detainees. or at 1east advising the detainees that these were 

government informants so that the detainees could make an 

inte11igent decision whether to waive their right to counse1'~ 

in speaking to them, the government instead encouraged these 

informants surreptitious1y to gather incriminating information 

on the men with whom they were confined. In so doing, the 

government acted in ca110us disregard of appe11ants' and the 

other detainees' Sixth Amendment rights. The evidence thus ob­

tained was c1ear1y vio1ative of appe11ants' right to counse1. 

The district court erred in a110wing it to be presented to the 

jury at the tria1 be10w. 1 

lCo110quys and testimony pertaining to this issue occurred at 
3530 - 3546; 3665 - 3721; 3760 - 3847; 3901 -3970; 4103 -4201; 
4259 - 4548. 
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